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Judical Drama in Jerusalem 


6) NCE AGAIN the ancient city of Jerusalem is the site of an historic trial. 

It was there, 2,975 years ago, that Solomon won fame as a judge by his 
handling of a child custody case. There again, 1,047 years later, Jesus of 
Nazareth was tried and sentenced to death. Now Adolf Eichmann is on 
trial in Jerusalem for mass murder of Jews in the last world war. 

Much has been written by scholars and historians in praise of Solomon's 
decision and in criticism of the trial of Jesus. A thousand years from now, 
what will they be saying about the Eichmann trial? That it will be remem- 
bered and discussed we have no doubt, but we think this may be as much 
on account of the remarkable publicity accorded to it as its unique juris- 
dictional and procedural problems or the final decision. 

Every word is being recorded in sound and film, and months ago plans 
were being made to show these films throughout the world. Every news 
story comes with photographs snapped during the course of the proceedings. 
As the trial unfolds, American newspapers, magazines, radio and television 
are reviewing the Nazi atrocities. Eichmann is being tried simultaneously 
in the Jerusalem court and in the court of world opinion. 

Israeli authorities have gone to commendable lengths to provide able 
defense counsel and to assure procedural regularity, but their planned 


publicity program suggests that one of the major objectives of the trial is 
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to provide a vehicle for telling Israel's story 
to the world. Legitimate as that purpose 
may be, and sympathetic as millions are to 
the sufferings of this noble race, we cannot 
help but regret the use of judicial proceed- 
ings for ends so remote from the adminis- 
tration of justice. 

Political trials for propaganda effect are 
common in countries that consider their 
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courts just another instrument of national 
policy. Judge Fisenberg’s account of the 
independence and integrity of Israel’s judi- 
ciary in a recent issue of this Journal shows 
that Israel does not mean to be one of those 
countries. We hope the overall handling of 
the trial will demonstrate that fact to the 
world in a manner befitting a nation with 
as long and proud a legal history as Israel. 





Guest Editorial— 


THE FUNCTIONING 


W K HAVE good reason to be thankful 
that the functioning of our courts has fol- 
lowed solidly established traditions and 
has achieved considerable success in bring- 
ing the principles of a sane and constructive 
legal philosophy into relation with the 
ordering of human society. We must not, 
however, overlook the dangers and tempta- 
tions which are so regrettably associated 
with the responsibilities of the judiciary. 
We are too often disturbed by shameless 
attempts on the part of unscrupulous inter- 
ests to influence the appointment of judges 
and to interfere with the discharge of duty 
by those who have assumed the heavy bur- 
dens of the bench... . 

I feel bound to call attention to the mor- 
al demand for absolute integrity in those 
who are chosen to preside over courts of 
justice. The dedicated jurist will be more 
than learned in law, he must be himself 
a good man of sound moral principles. ‘The 
Christian teachings regulating the role of 
the just judge may be set forth in simple 
and straightforward fashion. I am sure that 
no one who has passed through the train- 
ing that brings him to the bench or the 
bar would question them on speculative 
erounds. Between principle and practice, 
however, there can be wide discrepancies. 


OF OUR COURTS 


Here, as in so many other fields of human 
activity, we need to be reminded that 
principle must be the’ starting point for 
practice, and that what we believe specu- 
latively becomes hypocritically insignificant 
unless we are willing to draw out its im- 
plications in our human relationships. 

The judge, in Catholic morality, must 
regulate his decisions in accordance with 
the norms of justice. He must be moved by 
neither love nor hatred; he must not be 
swayed by either hope of personal gain or 
fear of personal loss. He must be strong 
enough to resist efforts to influence him 
that are supported by wealth and power. 
He must be self-sacrificing to the point of 
preferring the defense of justice to the un- 
disturbed possession of personal prestige 
and freedom from attack and even per- 
secution. 

The salaries of judges are, or should be, 
sufficient to enable them to support them- 
selves and their families adequately and 
respectably. The income of a judge should 
be assured by the community which he 
serves, and should not be supplemented 
from private sources in suspicious proxi- 
mity to his official functions. Those who 
serve the bench should be willing to make 
the sacrifice of personal wealth that will be 








April, 1961 


necessary in the preservation of their in- 
tegrity as public servants. They should be 
known among their professional colleagues 
as free of all associations and commitments 
which might tend to obscure the clear 
vision of objective truth according to which 
their official decisions must be rendered. 
They should be known, too, as courageous 
and firm in difhcult days, while kind and 
considerate in their dealings with those in 
subordinate positions. In short, they must 
lhe devoted to the highest ideals of service 
in the community life with which they have 
been identified. 

Appointments of judges, however and by 
whomever they are made, should reflect 
concern for the total community. It is 
inevitable, perhaps, that party politics 
should become involved in the procedures 
by which judges are named. It is no credit 
to a party in power, however, to have dis- 
tributed positions on the bench as rewards 
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for service to the party, without regard 
for the personal qualifications of those who 
receive them. If certain other appointments 
to public offices may be related to efforts 
made to promote the interests of the party 
in power, this should not be true of the 
appointments of judges. It is far more com 
mendable in the eyes of an informed and 
conscientiously alert electorate, for a party 
in power to have sought and found, wher- 
ever they may be, the most qualified and 
personally upright candidates for judicial 
appointment. Nothing can infringe upon 
the integrity of the courts of law, so closely 
identified with the functioning of a free 
society, and so important for the preserva- 
tion of the ideals towards which human 
endeavor in a free society must be directed. 
—From “Moral Values and the American 
Society,” a pastoral letter by Richard Cardi- 
nal Cushing, Boston, Mass., issued for the 
Lenten season of 1961, 


JUDICATURE MEETINGS—INDIANAPOLIS, ST, LOUIS 


r 
Sw HONORABLE BERNARD BO- 
TEIN, presiding justice of the Appellate 
Division of the Supreme Court of the State 
of New York, First 
Department, will.ad- 
dress the breakfast 
meeting of the 
American Judica- 
ture Society to be 
held at the Colum- 
bia Club in Indian- 
apolis at 8:00 a.m. 
on May 12. His sub- 
ject will be “New 
If¥orizons for the 
The program is being 
sponsored by the Society at the Mid- 
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Organized Bar.” 


Central Regional Meeting of the American 
Bar Association, which will be held in In 


dianapolis for lawyers from Illinois, Wis- 
consin, Michigan, Ohio, Kentucky and 
Indiana May 11-13. ‘Vickets may be pur- 
chased in advance at the American Bar 
Association headquarters in the Claypool 
Hotel and immediately before the meeting 
in the Columbia Club. All members of the 
Society, their guests, and interested persons, 
including ladies, are invited and urged to 
attend this meeting. 

The Society's 1961 annual meeting will 
take place on Wednesday, August 9 in St. 
Louis. It will be an 8:00 a.m. 
meeting in the Starlight Room of the 
Chase Hotel. Further announcement of the 
will 


breakfast 


program appear in the June and 
August issues of the Journal, as well as 
plans for the Birmingham, Alabama, 


regional meeting to be held in the fall. 








WOMEN ON JURIES—~ 


Voluntary Or Compulsory? 


By Wallace M. Rudolph 


PSESSESSSSSSSSSSSSSSSSSSSSSSSSESSESSSESSESSSISGSSSS SESSSESSSSSSESSSESSSESSSSSSESSSESSSSSSSSESSSESSEESSEOCOE 


Aa ‘ORDING to Blackstone, women did 
not have the right to sit on juries at com- 
mon law, under the doctrine of propler de- 
feclum sexus (because not of the male sex)! 
This view continued as the common law 
was accepted into the United States. ‘The 
first change in this attitude occurred in 
the Wyoming territory. In 1870, the ter- 
ritorial legislature granted suffrage to 
women and on the theory that the right to 
vote carried the right or duty to sit on a 
jury, women were called for jury duty. ‘The 
theory of the equivalence of the right to 
vote and the right to sit on a jury took a 
very serious setback in Sirauder v. West 
Virginia, 100 U.S. 303 (1872). 

In declaring a law banning Negroes from 
jury service unconstitutional under the 
Fourteenth amendment, the court said: 


We do not say that within the limits from 
which it is not excluded by the amendment, 
a state may not prescribe the qualifications 
of its jurors, and in so doing make discrimi- 
nations. It may confine the selection to 
males, to freeholders, to citizens, to persons 
within certain ages, or to persons having 
educational qualifications. We do not be- 
lieve the fourteenth amendment was ever 
intended to prohibit this. Looking at its 
history, it is clear it had no such purpose; its 
aim was against discrimination because of 
race or color. 


Although the opinion as regards women 
was dictum, it was accepted by the Wyom- 
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ing Supreme Court in McKinney v. State, 
3 Wyo. 719, 30 Pac. 293, 295, where the 
court held that: 


. the right to vote and hold office does 
not include the right, if right it may be 
termed, to serve as a juror. 


This view that the right to vote did not 
include the right or duty of jury service 
was the consistent position of the courts 
after the passage of the nineteenth amend- 
ment. Actions of mandamus against jury 
commissioners to include women on the 
jury panel were denied as well as appeals 
by defendants that the jury panels did not 
include women. In the latter cases, how- 
ever, the usual reason for the denial of the 
appeal was that the defendant was not in 
the class discriminated against. 
left 


‘These decisions no choice 


but 


women 
to 


go to the legislatures for redress. 


eeees: 











i 


Although success was not immediately 
forthcoming, women by 1947 had been 
granted the right to serve on juries in all 
but 16 states and by 1956 in all but 5 states. 
Although the right to sit on juries has been 
basically won, no concomitant duty has 
been imposed on women in 19 states includ- 
ing New York. In these states, the agitation 
of women to be included in jury service 
resulted in an optional system. Under this 
system, women are given the right to refuse 
lo serve on juries simply because they are 
women. No other reason is required. 


Optional Jury Service 


Does the vindication of the right of wom- 
en to sit on juries under the optional system 
satisfy either the right of a defendant to a 
fair jury trial or the right of society to the 
services of its citizens? 

Under the optional system in New York 
City, for example, William Ryan, chief 
clerk in the King’s County (Brooklyn) 
clerk’s division of jurors, reported that 
only about 600 women a year volunteer 
for jury service and Paul Livoti, Queens 
County Clerk, reported that there were less 
than 200 women volunteers in 1958. In 
these courts, the jury requirements in 1958 
were 43,000 and 28,000 respectively. In 
effect the volunteer system in New York 
City has resulted in practically no women 







rr 


sitting on the jury. 

If we look to another state with a volun- 
teer system. Arkansas, we still find that 
women are being excluded from criminal 
trials. In Bailey v. State, (Ark.), 217 SW 
2d 424, the court in refusing to reverse a 
conviction for rape because women were 
excluded from jury service said: 


Criminal court trials olten involve testi- 
mony of the foulest kind, and sometimes 
require consideration of indecent conduct, 
the use of filthy and loathsome words, rele) 
ences to intimate sex relationships, and 
other elements that would prove humili 
ating, embarrassing and degrading to a 
lady. while the right of the commis 
sioners to call women unquestionably ex 
ists, . . . a defendant who complains that 
due process was denied must show some 
thing more than the continuing failure ol 
jury commissioners to call women for sers 
ice in a division of the court where the in 
nate refinement peculiar to women would 
be assailed with verbal expression, gestures, 
conversations and demonstrations 
which most would recoil. 


from 


If these two states are any example of 
the working of the optional system of call 
ing women jurors, it can safely be said that 
this system neither provides the defendant 
nor the society with the benefit of the 
views of women in jury trials. 

Setting 
there any loss from the fact that women do 


aside constitutional issues, is 
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not sit on juries? What can they add? 
The standard view of the American jury 
trial is set out in Thiel v. Southern Pacific 
Railroad Company, 328 US 217, 90 L. Ed. 
1181, 66 S. Ct, 984, where the court said: 


The American tradition of trial by jury, 
considered in connection with either crimi- 
nal or civil proceedings, necessarily con- 
templated an impartial jury drawn from a 
cross section of the community... 


‘The inclusion of women on juries on a 
volunteer basis certainly cannot accomplish 
this cross section. The few that volunteer 
usually do so at the behest of some wom- 
en’s organization such as the League of 
Women Voters. Women reached by such 
organizations usually come from the upper 
middle class, and in no way could they be 
considered to be a cross section of the 
community. On the other hand, in states 
requiring the participation of all women, 
it is probable that an even better cross 
section of the community results from the 
drawing of women for jury duty than the 
drawing of men. 


Providing a Better 
Cross-Section of the Community 


Since most states have a myriad of oc- 
cupational exemptions, the jury panel 
necessarily excludes great segments of the 
male population. Other men are excused 
because of economic necessity. ‘Therefore, 
under the present laws in most states, there 
is very little chance of getting a male cross 
section of the community called for by the 
Supreme Court in the Thiel case. The in- 
clusion of women, however, on a compul- 
sory basis provides a method for the wives 
of men excluded to represent their social 
and economic views. 

In addition to the inclusion of women 
providing a better cross section of the 
community, the economic cost to society 
would be reduced (of course, the monetary 
cost would remain the same). Women on 
the whole do not earn as much as men 
when employed; and although many wom- 
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en are now employed, the majority of 
women are not in the employment market. 
This is not to deride women’s non-econo- 
mic function of rearing children, but to 
point up the existence of great untapped 
resources of the community. Of course, 
women with small children would be 
excused; however, a majority of women 
at any particular time are not primarily 
engaged in the rearing of small children. 
Jury service may well be inconvenient 
to these women and their families. It 
may result in late dinners and unswept 
floors, but coming as jury service does only 
once or twice in a lifetime, such incon- 
veniences can hardly be called hardships. 


The Number of Available Jurors 


In addition, compulsory jury service for 
women would double the number of avail- 
able jurors and alleviate the personal bur- 
den of jury service on the remainder of the 
community. It would ease the problems of 
the jury commissioners and allow persons 
to be excused from jury service when such 
service would create a real hardship. 

Fven with these advantages, there would 
be no necessity for compulsory service olf 
women on juries if their presence did not 
add something to the adjudicative process. 
It has long been believed that there is some- 
thing different in the outlook of women. 
(In fact, this difference may be the reason 
they were originally excluded. See the quo- 
tation from Bailey v. State for a rationale 
in excluding women from jury service.) 

Oregon when it first permitted women 
to sit on juries recognized the special 
interest and competence of women in deal- 
ing with young people. The state required 
that: 


. in all cases in which a minor under the 
age of eighteen is involved, either as de- 
fendant or as complaining witness at least 
one half of the jury shall be women. 


The Supreme Court in United v. Bal- 
lard, 328 U.S. 217, 67 S. Ct. 231 (1947), also 
recognized the unique quality of women 





April, 1961 


when Justice Douglas speaking for the 
court said: 


The truth is that the two sexes are not 
fungible; a community made up exclusively 
of one is different than a community com- 
posed of both; the subtle interplay of influ- 
ence one on the other is among the im- 
ponderables. To insulate the courtroom 
from either may not in a given case make 
one iota of difference. Yet a flavor, a dis- 
tinct quality is lost if either sex is excluded. 
The exclusion of one may indeed make the 
jury less representative of the community 
than would be true, if an economic group 
were excluded. 


In fact when women were first allowed 
to sit on the jury, their mere presence was 
enough to improve the decorum of the 
courtroom and the appearance of the male 
participants. 

What then do women add to a jury? Al- 
though no final answers are available, the 
research on juries carried on at the Law 
School of the University of Chicago indi- 
cates some of the answers. Their data was 
gathered from the jury deliberations in 
mock trials. The jurors were drawn from 
the regular jury pools of the Chicago and 
St. Louis courts. The jurors listened to 
recorded trials, deliberated, and returned 
a verdict, all under the regular discipline 
of the bailiffs of the court. The jury de- 
liberations were recorded and transcribed. 

From a study of the transcripts of the 
jury deliberations,’ it was determined that 
women play the role of mediators. In the 
sociologist’s terminology, they show solli- 
darity, tension release and agreement. Men, 
on the other hand, tend to delve into the 
issues of the case and express their opin- 
ions. Again in the terms of the sociologist 
men give suggestions, opinions and orienta- 
tions. Such activities, necessary as they are, 
lead to tensions and antagonisms. This was 





1. Information concerning the results of the study 
was obtained from an interview with Miss Rita N. 
James of the staff of The Law and Behavioral Science 
Project conducted by the Law School of The Uni- 
versity of Chicago and from the following articles: 
“Social Status in Jury Deliberations,” Fred L. Strod- 
beck, Rita N. James and Charles Hawkins, 22 Ameri- 
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borne out in the study which showed that 
men had showed more instances of tension 
and antagonism than women. The role of 
women then was to break the tension and 
help the group come to some agreement. 
The importance of this role in jury deliber- 
ations cannot be overemphasized in a sys- 
tem that requires a unamimous verdict. 
The cost to society and to the parties of a 
hung jury is so great that any reasonable 
method of avoiding hung juries must be 
preserved and extended. Probably the best 
analogy to the functioning of women on 
the jury can be drawn from everyday 
experience. Everyone is familiar with the 
normal social discussion of politics and 
religion. In such cases it is usually the 
men who go to the issues and become 
heated and antagonistic while the women 
look for a way of breaking the tension and 
stressing areas of agreement. This is the 
same process that occurs in the jury room 
when men trying to find a solution come 
to different conclusions and become antag- 
onistic. 


The Voting Patterns of Women 


In addition to this role as mediator, 
women as a group differ in some cases in 
their voting patterns. It should be empha- 
sized first; however, that in the majority 
of cases, there are no significant differences 
between the views of men and women of 
the same socio-economic class. The differ- 
ences, if any, are those of degree, thus, for 
example, if a man of a higher socio: 
economic class is for a lower verdict in a 
particular case a woman of that class will 
tend to be for a still lower verdict. ‘This 
difference can be overemphasized and prob- 
ably plays a small part in the outcome ol 
the trial. 

The major differences in voting prefer- 


can Sociological Review 713 (December, 1957) ; “Sex 
Role Differentiation in Jury Deliberations,” Fred L. 
Strodbeck and Richard D. Mann, XIX Sociometry 3 
(March. 1956); and “Status and Competence in Jury 
Deliberations.” Rita N. James, American Journal of 
Sociology (May, 1958). 
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ences between men and women come in 
cases involving the home and juveniles. 
Vhis should be expected, since women have 
a greater interest and knowledge in these 
areas of litigation. 


The Woman’s Interest 
In Preserving the Home 


Thus in the deliberations concerning the 
recording of the Durham case? involving a 
plea of not guilty by reason of insanity by 
an 18 year old boy, women in each class 
voted to find the defendant not guilty in 
significantly greater numbers than men of 
the same class. It is clear from these votes 
that women on the whole are more sym- 
pathetic than men to young offenders. 

On the other hand, it was found that in 
an incest case involving a father and a 
daughter, the women divided into two 
groups. One group was more hostile to the 
defendant than men while the other group 
was less hostile to the defendant than any 
of the men. ‘The first group of women were 


2. Durham vy. United States 214 F. 2d 862 (1954). 
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the mothers while the second group of 
women was made up of single women and 
working wives. The desire of mothers to 
protect the home with criminal sanctions 
could not become clearer than evidenced 
by this vote. A practical result of excluding 
married women with children through the 
volunteer system of choosing women jurors 
deprives the community in cases involving 
the family of the views of the group most 
vitally interested in preserving the home— 
the mothers. 

These studies show that not only do 
women represent a cross section of the 
community, but they are an important part 
of this cross section. The feminine view, as 
well as the male view and their inter- 
action, are necessary to provide that com- 
posite which is the jury. Without women 
that “distinct quality” is lost to American 
justice. The jury as well as the community 
needs the mediating influence of women 
and their interest and desire to preserve the 
home. No volunteer system, with its minus- 
cule representation of women, can provide 
the jury the necessary feminine viewpoint. 








THE PLIGHT 


OF THE JUROR 


By JAMES ROWE 


YN 
CCoarus CHRISTI lawyers and judges 
have come rather lately to the realization 
that public confidence in the administra- 
tion of justice in state courts continues to 
decline through the years. One of the most 
disturbing manifestations of this crisis in 
confidence is the growing reluctance of 
many people, especially business and _ pro- 
fessional men, to serve as jurors. 

There is, to be sure, nothing inspiring 
about the outer appearance or the inner 
atmosphere of the Nueces County Court- 
house. Within those drab walls a small 
army of public servants, working in a veri- 
table rabbit warren of offices, performs work 
that is too often deadly routine in nature, 
yet essential to county government as pres- 
ently constituted. In the four district court- 
rooms and in the two county courts at law, 
plaintiffs and defendants and their lawyers 
come and go. From long experience many 
court attendants go about their duties al- 
most mechanically. Caught up in a world 
all their own, the dust of isolation has 
settled upon many workers and obscured 
their lives. 

Into this completely alien and forbidding 
atmosphere the prospective juror is intro- 
duced. He is directed to a courtroom where, 
after some delay, he answers to his name 
as the clerk calls the roll. Then he takes 
an oath (often heard imperfectly) “to true 
answers make concerning such questions as 
may be propounded to you touching upon 
your qualifications and service as a juror. . .” 
The braver men, or those with prior expert- 
ence, rise to explain to the judge that they 
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would suffer extreme hardship if forced to 
serve as a juror—they may or may not be 
excused, depending on the number of 
jurors available and the mood of the judge 
or his ability to detect shirkers. 

Once he is accepted as a_ prospective 
juror he becomes something of a prisoner. 
After the usual delays he may be excused 
and ordered to report back the next morn- 
ing, or he may be ordered to report to a 
specific court. ‘There he may be selected as 
a juror in a civil or criminal case, or he 
may be excused with an admonition to 
return at some later date. 

If he is selected as a juror, the individual 
in both civil and criminal cases is intro- 
duced to another ordeal. He may spend 
much of his time outside the courtroom, 
walking the corridors aimlessly or, if he is 
lucky, finding a seat on a hard bench, while 
lawyers argue points of law before the 
judge. If he is a civil case juror he may go 
home for the night. But if he is selected for 
the trial of a criminal case he is herded by 
bailiffs to hotel rooms at night if the trial 
lasts more than one day. For this he gets a 
$4 a day and a free hotel room, but he must 
pay for his own meals. 

Many, many jurors complain bitterly 


about the time they “waste” in- trying 
“piddling” cases, or of the inexplicable de 
lays or the interminable waiting in hall 
ways while something they do not unde) 


stand takes place in the courtroom. In all 
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makes a 
mental vow never to serve as a juror again 
if he can possibly avoid it. 

Any thinking person with any sense ol 
history must be gravely troubled by the 
vrowing tendency to shirk jury service. In 
the history of the English-speaking peoples, 
no duty nor responsibility of free men is 
greater than a willingness to sit as jurors. 
Since the Magna Carta the jury system has 
served to protect free men from the tyranny 
of individuals as well as the state, to guaran- 
tee that no man shall be found guilty of a 
crime without the right of a trial by a jury 
of his peers. What then can de done to 
improve the climate of the courts and of 
public opinion generally to avoid further 
crosion of the jury system and to improve 
confidence in the administration of justice? 
A survey of district judges and other county 
officials brought a diverse response to this 
juestion. 


too many cases the individual 


Improvements To Be Made 

All judges agreed that the pay for jurors 
should at least be increased to the statutory 
maximum of $5 a day. Furthermore they 
agreed that the county should pay for 
jurors’ meals, either setting a maximum on 
the charge for each meal or providing a 
meal allowance of at least $5 a day. Finally, 
judges agreed that a central jury room was 
an essential first step toward improving the 
lot of jurors. Such a room would be fur- 
nished with comfortable chairs, with tables, 
and perhaps with magazines and news- 
papers or other reading material, or even 
a television set or a radio. ‘This would keep 
jurors out of the halls and give them a 
comfortable place to stay while waiting to 
be called or while attorneys argued legal 
points before the judge in the absence of 
the jury. 

After a survey and considerable discus- 
sion the county commissioners court now 
appears ready to provide a central jury 
room. The questions of more pay and paid 
meals are also under discussion by members 
of the commissioners court, but no decision 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


Vol. 44, No. 11 


has been reached by them. 

Some judges go to some lengths in 
explaining delays and other incidents to 
jurors. When a judge tries to take jurors 
into his confidence as much as he is per- 
mitted to by law, the morale of juries is 
improved. Providing kindly, considerate 
bailiffs, too, can be used to improve juror 
morale. 


Excusing Jurors From Service 


Judges have no hard and fast rules for 
excusing prospective jurors before they 
report on the day of summoning. A genuine 
hardship case is always received with sym- 
pathy. One judge, however, candidly ad- 
mitted that he usually excused businessmen 
because he did not want to subject them 
to the ordeal of waiting in courthouse 
corridors. The liberality of some judges in 
this respect is suggested by experience with 
a recent panel in which almost 300 jurors 
were summoned and fewer than 90 ap- 
peared—some of those absent, of course, 
were individuals who had moved from the 
county or are deceased. ‘Two judges make 
a practice of excusing an individual from 
jury service on one date in return for a 
promise to report for jury service on a more 
convenient, definite, date. 

In civil trials, no concerted attempt has 
been made by local judges to use pre-trial 
conferences, a valuable procedure for 
shortening the actual trial of a case. At 
those conferences the judge, sitting with 
Opposing attorneys, reduces a case to funda- 
mental differences, often disposing of 
extraneous issues. Pretrial conferences, if 
used consistently and conscientiously, some- 
times result in out-of-court settlements and 
nearly always reduce substantially trial 
time, thereby shortening jury time. Only in 
relatively rare cases are disputes so complex 
and involved as to make unfruitful pretrial 
conferences. 

Preoccupied with their craft, both law- 
yers and judges tend to forget that the 
trial of a case seldom captures the interest 
of jurors. Court procedures become con- 














gealed from long practice. ‘Technicalities 
of law have captured the fancy of many 
lawyers, although their cleverness may be 
lost on the average juror. In this atmos- 
phere the contest between attorneys takes 
on an air of unreality to many jurors, over- 
come with frustration and boredom. Some- 
how in the process the fundamental con- 
cept of a legal system that exists for the 
people, not just for lawyers and judges, 
becomes lost. 

If there is to be any improvement in the 
local climate, judges and lawyers must be 
willing to give their generous cooperation. 
Lawyers must insist that only the best 
among them shall be permitted to serve as 
judges and should be willing to sacrifice, 
if need be, the larger financial rewards of 
private practice to serve. Judges must use 
pretrial conferences to the maximum 
possible degree, even though this may mean 
an increased work load. Judges, too, should 
use every legal means to speed up court 
procedure and crack down on dilatory or 
delaying tactics by lawyers who don’t want 
to go to trial—dismissing the case, after a 
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warning, would be sufficient to convert 
most lawyers to better discipline. 

Above all things, judges, court attend- 
ants and lawyers should do everything 
humanly possible to make jurors comfort- 
able and well-informed during every step of 
the trial process. And the public generally 
must be persuaded again that service as a 
juror is a privilege and a responsibility ol 
good citizenship. In this connection judges, 
except in cases of manifest hardship, should 
require every summoned juror to report 
lor service, removing once and for all the 
suspicion of many jurors that the only 
reason they have to serve is because they 
are not the friend of the judge or couldn't 
think up some good excuse. 

This is a large order. But lawyers and 
judges of good will can begin immediately 
to improve their relations with the public 
and restore the courts and the legal pro- 
lession to the respect and dignity essential 
to the continuance of our democratic sys- 
tem. In a sense, lawyers and judges both 
stand before the bar of public opinion in 
this year of 1961. 


Judicial Conference Committee Reports 
on the Operation of the Federal Jury System 


A 
Dur preservation and strengthening of 
the federal jury system by better and more 
careful methods of selection is recom- 
mended in a report of the Judicial Confer- 
ence Committee on the Operation of the 
Jury System entitled The Jury System in 
the Federal Courts. ‘The objective should 
be to have a jury list which represents “as 
high a degree of intelligence, morality, in- 
tegrity and common sense as possible.” 
The report, publication of which was 
announced on April 3 by the Administra- 
tive Office of the United States Courts, will 


serve as a guide to clerks and jury commis 
sioners in their selection of jurors.! Legisla 
tion which it suggests for the improvement 
of the jury system has already been sub 
mitted to Congress. 

The Judicial Conference of the United 
States began its movement towards jury re 
form in 1941 when it authorized the ap 
pointment of a committee of five United 
States district judges to investigate the need 
lor improvement in the methods of jury 


1. 26 F.D.R-. 409-558. March, 1961. 
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selection in the United States courts. ‘That 
committee made a comprehensive study of 
the problem of jury selection, and pre- 
sented its final report to the Judicial Con- 
ference in 1943. The report, with recom- 
mended legislation, was approved by the 
Judicial Conference, and distributed to all 
federal judges and the larger bar associa- 
tions in the country. Some of the recom- 
mendations have been enacted into law by 
Congress, and many others have been 
adopted and followed by the trial courts. 
‘The committee report, known as the Knox 
Report, as Judge John C. Knox was then 
chairman of the committee, has been cited 
by many text writers, and was, perhaps, the 
most thorough study ever undertaken on 
methods of jury selection in the federal 
courts. 

For the past 17 years the committee has 
been retained by the Judicial Conference. 
From time to time its membership has 
changed. The scope of its study has been 
enlarged to include not only the method ol 
selecting juries, but also all matters relating 
to the operation of the jury system in the 
federal courts. It is now known as the 
“Judicial Conference Committee on the 
Operation of the Jury System.” 

Through the work of this committee, 
legislation has been enacted to establish 
uniform qualifications for jurors in the 
federal courts, without discrimination as to 
sex or race, and from time to time to in- 
crease the compensation, subsistence and 
mileage allowance to jurors. Methods have 
been encouraged to insure that all eco- 
nomic and social groups of the community 
are represented and that those persons 
selected from the various groups should 
possess as high a degree of intelligence, 
morality, integrity, and common sense, as 
can be found; the practice of use of the 
questionnaire and personal interview 
method in the selection of jurors has been 
promoted, thereby eliminating prospective 
jurors who are either disqualified or unable 
to serve because of physical handicaps; the 
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cost of the operation of the jury system has 
been reduced without impairing the work 
of the courts, and many other ideas have 
been promoted for improving the jury sys- 
tem and are now in use. 


Legislative Recommendations 
Are Submitted to Congress 


Many bills, introduced in Congress al- 
lecting the jury system, are referred to the 
Judicial Conference for its views, and by it 
referred to the Jury Committee for study 
and report. The action of the Judicial Con- 
ference is made known to the Congress, and 
a member of the jury committee appears 
before the appropriate judiciary committee 
to give the reasons underlying its recom- 
mendations. Recommendations received for 
legislation from the various circuit confer- 
ences, or from circuit or district judges, are 
handled in the same manner. 

Although much has been done to im- 
prove the quality of jurors serving in the 
courts, and to increase the efficiency of the 
jury system, much remains to be done. As 
a consequence, at its meeting in September 
1957, the Judicial Conference authorized 
this Committee to make a further study of 
the jury system in the federal courts, and 
to utilize the assistance of the Institute of 
Judicial Administration in this work. 

A detailed questionnaire was prepared 
and distributed to the clerk of each United 
States district court, requesting a full de- 
scription of the operation of the jury system 
in his district. Copies of this questionnaire 
were also sent to all district judges and jury 
commissioners for their information. ‘These 
replies, thoughtfully and accurately pre- 
pared, constitute a valuable and unique 
primary source of information upon meth- 
ods and problems of administration of the 
jury system in the United States. They were 
studied and collated by the Institute o! 
Judicial Administration, and the resulting 
compilation constitutes a distinct contribu- 
tion to the understanding of the complex 
problems involved in the operation of the 
jury system. 
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In addition thereto, the Institute has 
made special studies on various phases of 
the jury system. Alter these various primary 
sources of information had been studied, 
they were considered in detail by the Com- 
mittee, representatives of the Institute, and 
the Administrative Office. A preliminary 
draft of the report was then sent to all fed- 
eral judges asking them for suggestions and 
criticism. After considering the replies, the 
present report was prepared. ‘The following 
recommendations concerning the selection 
of jurors and operation of the jury system 
constitute the conclusions of the Commit- 
tee: 

I. In order that grand and petit jurors who 
serve in United States district courts may be 
truly representative of the community, the 
sources from which they are selected should in- 
clude all economic and social groups of the 
community. The jury list should represent as 
high a degree of intelligence, morality, in- 
tegrity, and common sense as possible. 

Il. The choice of specific sources from 
which names of prospective jurors are selected 
must be entrusted to the clerk and jury com- 
missioner, acting under the direction of the 
district judge, but should be controlled by 
the following considerations: (1) the sources 
should be coordinated to include all groups in 
ihe community; (2) economic and social status 
including race and color should be considered 
lor the sole purpose of preventing discrimina- 
tion or quota selection; (3) women are now 
eligible by law for jury service in federal 
courts and they should be selected and called 
to serve without discrimination on account of 
sex; (4) political affiliation should be ignored; 
(5) generally speaking, unsolicited requests of 
persons who seek to have their names placed 
upon jury lists should be denied and un- 
solicited recommendations of names should 
not be recognized; and, (6) in determining the 
parts of the district from which jurors are to 
be drawn, the courts should bear in mind the 
desirability of conserving the time of jurors 
and preventing exorbitant travel expense to 
the government. 

III. The statutory requirement that federal 
courts must observe the qualifications and 
exemptions prescribed for jurors in the state 
courts has been abandoned, and jurors should 
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now be called without regard to state qualifi 
cations, 

IV. The previously recommended legisla- 
tion for improving the method of jury selec- 
tion is again endorsed. It provides: (1) final 
responsibility and choice of means of selecting 
jurors rest with the district judge; (2) the 
names of all prospective jurors must be chosen 
under the direction of the court by a jury 
commission, consisting of the clerk and a jury 
commissioner; (3) the per diem compensation 
of jury commissioners be increased to $10.00 
per day, without limitation as to the numbei 
of days which can be served, plus travel and 
subsistence allowances; (4) in districts where 
the full time of the commissioner may be 
needed for the adequate performance of his 
duties, the court may, with the approval ol 
the Judicial Conference, appoint a full-time 
salaried jury commissioner; (5) in selecting 
names, the jury commission may send out 
questionnaires, conduct personal interviews, 
and use other procedures to determine the 
fitness of those under consideration; (6) pros- 
pective jurors willfully failing to respond oi 
lalsely answering may be punished for con 
tempt; (7) throughout the entire process ol 
selection, the commission may avail itself olf 
the facilities of the office of the clerk of the 
court and members of his staff, and (8) the 
jury commission must arrange for the drawing 
from the names of qualified persons, of the 
jurors who are to be summoned for the vari 
ous terms of court, and at least one membei 
of the commission must participate in the 
drawing. 


Determining the 
Qualifications of a Juror 


V. In order to determine whether persons 
under consideration for selection as jurors 
possess the required qualifications, it is recom 
mended that, when practicable, the practice 
should be followed in every district of requil 
ing each prospective juror to answer a ques 
tionnaire and, where conditions permit, to be 
personally interviewed, except that in the 
case of prospective jurors who appear to be 
clearly qualified or disqualified on the face 
of the questionnaire, personal interviews may 
be dispensed with. Where such practice is 
lollowed, no name should be placed in the 
jury box or wheel, or added to the jury lists, 
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until the jury commission, from its investiga- 
tion, is satisfied that the juror is qualified. An 
example of a questionnaire and form of lette1 
enclosing it, prepared by the Committee, is 
included in the Report. 


Obtaining an Excuse from Service 


VI. An opportunity to apply in writing to 
be excused should be given before the juroi 
appears for service. If the juror does not apply 
in advance, but is later excused on his own 
request after being summoned, the juror 
should not be paid, either per diem, mileage 
or subsistence, unless the excuse is one which 
he could not reasonably have been expected 
to present before he appeared. In the latter 
event, the matter of payments should be in the 
discretion of the judge. 

VII. After jurors have been called for serv- 
ice, the district judge should pass upon ex- 
cuses, and that duty should not be delegated 
to the clerk or any other person. 

VIII. Exclusion from the jury panel or from 
jury service of classes or groups should be 
done only with due care and solely by a formal 
written order of the court. 

IX. The mechanics of jury selection and 
the form and content of records in the office 
of the jury commission should be given con- 
stant and careful attention by the court and 
the jury commission to the end that clerical 
work may be a minimum consistent with 
efficiency. 

X. Waste in the time of the jurors and in 
government funds can be avoided. This can 
be accomplished in most multiple-judge courts 
by placing in the chief judge, or a judge desig- 
nated by him, assisted by the jury commission, 
the responsibility for the administration of 
jury selection, and of the assignment of jurors. 
In metropolitan districts, jury pools can be 
used to advantage and will promote the juror’s 
comfort as well as economy of operation. 

XI. The present statute authorizing the 
court to order jurors to be summoned by 
registered or certified mail instead of by per- 
sonal service of the summons is satisfactory 
and should be employed uniformly in all dis- 
tricts. The use of certified mail is recom- 
mended as being cheaper and equally satis- 
factory. 

XII. The assignment to trial work of jurors 
reporting for service should be by lot from 
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beginning to end. All jury pools or rotating 
systems of assigning jurors should operate by 
lot. 

XIII. The accommodations of courthouses 
should be such that jurors are not required to 
wait in corridors and crowded anterooms to 
be called for service. If a jury pool system is 
used, suitable and comfortable waiting rooms 
should be provided. Adequate arrangements 
lor the comfort of women jurors should be 
provided and no juror should be kept waiting 
in reserve beyond the time when it can be 
ascertained that he will not be needed for 
that day. 

XIV. The use of talesmen for petit juries, 
as authorized by 28 U.S.C.A. § 1866 (a) should 
be reduced to a minimum. 

XV. No person should be required to serve 
as either a grand or petit juror oftener than 
once in two years. The law presently provides 
that a petit juror may be challenged if he 
has previously been called for service within 
a year. 

XVI. All jurors should be given accurate 
instruction regarding the nature of the duties 
they will be called upon to perform. To this 
end it is recommended that the district judge 
should make it a regular practice to delive: 
general and carefully prepared oral charges 
to the grand jury when it is impanelled, and 
to give all petit jurors instructions acquainting 
them with the general nature of their duties. 

A handbook for petit jurors stating in sim- 
ple and general terms the duties of petit 
jurors, originally drafted in 1942, has been 
recently revised. This is a useful device for 
acquainting petit jurors with their duties and 
has been approved by the Judicial Conference 
of the United States for use by the United 
States district courts. Its use is again recom- 
mended by the Committee. 

XVII. The voir dire examination of trial 
jurors by the judge results in great savings of 
time and the character of the examination is 
thereby much improved. The Committee 
recommends that this practice be followed in 
all districts where the jury is selected in the 
presence of the judge. 

XVIII. The present federal practice, which 
permits the trial judge to instruct the jury 
orally, and to comment upon the evidence, is 
an outstanding and satisfactory feature of fed- 
eral procedure and should be preserved. 

XIX. The number of jurors necessary to 
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dispose of pending cases may be somewhat 
reduced by full utilization, under the direction 
and with the encouragement of the court, of 
the provisions of existing law which permit 
the waiver by the parties of their right to 
jury trial in both civil and criminal cases, and 
of the provisions which permit the parties to 
stipulate for trial by juries of less than 12 
persons or to accept verdicts of a majority of 
the jurors rather than unanimous verdicts, 
and by other techniques successfully used in 
some districts hereinafter described. 

XX. Trial jurors should, in the discretion 
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of the trial judge, be permitted to take notes 
for use in their deliberations regarding the 
evidence presented to them and to take these 
notes with them when they retire for their 
deliberations. When permitted to be taken, 
they should be treated as confidential between 
the juror making them and his fellow jurors. 

XXI. The subsistence allowance of jurors 
who are required to remain overnight should 
be increased from $7.00 to $10.00 per day, 
and the daily interim travel allowance should 
be limited to what the juror would receive as 
subsistence allowance. 





Judicial Retirement and Pension Plans-- 
Finances and Administration 


‘Tue CUSTOMARY source of funds in a 
judicial retirement plan or public employees’ 
system is some form of contributory pension 
fund. A number of the 25 plans financed by 
other means are barely rudimentary statutory 
sections or paragraphs; two are the super- 
numerary judgeship plans of Alabama and 
Oklahoma, states with constitutional restric- 
tions against public retirement funds. 

Twenty-one pension plans are financed 
solely by appropriations from the state treas- 
ury, but another six plans obtain funds cithe 
in whole or in part from portions of court 
litigation and filing fees. ‘The Kansas and 
Nebraska plans receive $1.00 from each civil 
litigation fee; Arizona receives 25 per cent 
of all fees paid to clerks of both courts in- 
cluded under the plan; and in New Mexico 
$5.00 is subtracted from every $11.25 docket 
lee. 

Salary assessments for contributory pension 
funds range from eight per cent of the judge’s 
salary in Tennessee to a beginning 1.5 pet 
cent salary deduction in the Arkansas general 
plan, where pension fund contributions begin 
at 1.5 per cent, are changed to two per cent 
four years later, 2.5 per cent six years later, 
and then increase at five year intervals to an 
upper limit of 3.25 per cent. 


by Alice Ann Winters 


Most common is a five per cent salary de- 
duction. Under several plans, all public em- 
ployees systems, salary assessments are actu- 
arially determined, usually computed on the 
basis of the participant’s sex, occupation, and 
nearest birthday at the time of entering the 
system. 

Delaware assessments are made only on the 
portion of the judge’s salary which is less than 
$7,000 a year, and Ohio assessments, on that 
portion below $18,000 a year. North Dakota 
exempts judges who have completed more 
than 20 years of service from further contri- 
butions to the retirement fund. 

Maximum contributions to the fund in 
Indiana may not exceed $5,000 a year, and 
lowa likewise sets certain stated maximum 
amounts of salary deductions. A minimum 
contribution of $1.00 is required, on the other 
hand, of every participant in the Nevada pub- 
lic employees’ system. 

The state government in 27 states assumes 
partial obligation for funding of the pension 
plan, even in systems which provide for con 
tributory pension funds. Generally these state 
contributions are actuarially determined o1 
are equal to a fraction of all judges’ salaries, 
although many states guarantee provision of 
funds ‘“‘as necessary.”” Several states contribute 
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to their public employees’ retirement systems 
on the basis of complex systems of “rates” — 
as in Alaska, where the state contributes a 
“normal cost rate,” the sum needed in addi- 
tion to employee contributions to provide the 
benefits, plus a “prior service rate,” the sum 
needed to amortize the amount of the un- 
funded obligation of the state over a period 
of 40 years. Virginia contributes an amount 
equal to judges’ contributions during the pre- 
ceding biennium. 

A common practice in states with large ju- 
diciaries or in public employees’ systems is to 
divide the pension fund into five or six indi- 
vidual funds, such as in Hawaii, where the 
six separate funds are the “annuity savings 
fund,” “annuity reserve fund,” “pension ac- 
cumulation fund,” “pension reserve fund,” 
“expense fund,” and “minimum pension 
fund.” Another common fund, not included 
in the Hawaii system, is the death benefit 
fund, holding a reserve for widow’s benefits. 

A retirement board or board of trustees 
holds administrative responsibility for the re- 
tirement system under 28 plans. Membership 
in these boards is often specified by law only 
as specifically as Indiana’s provision, “to be 
appointed by the governor.” Other plans, how- 
ever, list the specific state officials who are to 
hold office on the board, most generally from 


Judicial Retirement and Pension i | 
is the title of a book published in Febru- | 
ary by the American Judicature Society. 
This article is the third installment from 
the introduction to that book. The first 
two installments, published in the De- | 
cember and February Journals, dealt | 
with eligibility provisions, and retire- | 
ment and disability benefits The book | 
contains the entire text of these articles, | 
fully annotated, plus citiations to judi- | 
cial retirement and pension statutes in 
all states, summaries of their provisions, 
the basic essentials in tabular form, and 
useful appendix material. The book is 
priced at $3.00 and a coupon for order- 
ing it may be found on page 233. A com- 
panion booklet, Judicial Salaries in the 
United States, revised to August, 1960, is 
for sale at $1.00 a copy. 
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among a group including the governor, treas- 
urer, auditor general, attorney general, secre- 
tary of state, and the judges of the various 
courts. An unusual provision is found for the 
Delaware board, where the members are chief 
justice of the Supreme Court, governor, and 
president of the Farmers’ Bank of the State of 
Delaware. 

The New York City system is administered 
by the City Board of Estimate; Idaho’s plan, 
by the Department of Public Instruction; and 
Nebraska’s plan by the Board of Educational 
Lands and Funds. While many systems spe- 
cifically provide for representation of mem- 
bers on the board, a number consist of only 
state or municipal officials. The Wisconsin 
hoard is composed of nine trustees, each from 
a different county in the state, and the Arkan- 
sas plan for minor court judges provides for 
individual boards in each of the cities, con- 
sisting of municipal officials. 

Plans which are not administered by some 
form of retirement board, most generally call 
upon the state treasurer or the state comptrol- 
ler. West Virginia’s system is headed by the 
state auditor. 

Investment authority is most often in the 
administrative agency of the system, although 
in six plans it lies in an outside agency: in 
Alaska, the Commissioner of Revenue; Colo- 
rado (Supreme Court plan), the state treas- 
urer; Florida (public employees’ system), a 
special investment board; Montana, the State 
Board of Land Commissioners, Washington, 
the state finance committee; and West Vir- 
ginia, the State Board of Public Works. 


Judicial Service 
After Retirement 


An 82-year old judge was recently quoted 
in a newspaper interview as saying, “I have 
always enjoyed my work, and I don’t see any 
reason to quit what you like. I certainly don’t 
want to sit around and twiddle my thumbs.” 
His was a candid appraisal of the reactions of 
many judges to the abrupt halt of what has 
often been a lifetime of service. The solution 
of this problem which has been incorporated 
into 36 of the state retirement programs is 
significant not only insofar as it provides an 
alternative to judges’ “twiddling their thumbs” 
alter retirement, but as a potent and not yet 
fully tapped means of relieving court conges- 
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tion in many jurisdictions. 

One of the most conspicuous examples ol 
the value of a program of judicial service 
alter retirement in this connection occurred in 
the one-judge United States District Court in 
Anchorage, Alaska, in the two or three years 
preceding statehood. The docket was swamped 
and litigation could move only at a snail’s 
pace, simply because the court lacked judges; 
yet in anticipation of coming statehood noth- 
ing was done about adding more men to the 
bench. It was only through the services of a 
number of retired judges from other parts ol 
the country that the court was kept from being 
completely inundated. 

Under several of the plans, the rest of the 
retirement benefits are built around the 
program of judicial service after retirement. 
Alabama and Oklahoma have enacted supernu- 
merary judgeship plans to avoid a constitu- 
tional restriction against state retirement for 
public officers. Georgia has a similar judge- 
ship emeritus program, and Maine's “retired 
active judges,” North Carolina’s program for 
“emergency judges,” and Kentucky’s “special 
circuit justices” are other examples. On the 
other hand, some states have enacted retire- 
ment service provisions entirely separate from 
the regular plan and applicable to all state 
judges whether or not they are included undei 
the same retirement plan. 

The duties of retirement service, compul- 
sory in 18 states, vary from responsibilities and 
authority equal to that of regular active 
judges of the court while under assignment 
(14 states) to service in an advisory capacity 
only, as in Georgia. Retired judges have lim- 
ited powers in Arizona and Wyoming, where 
they may carry out duties preliminary to the 
final disposition of cases, and in Idaho, where 
they have authority only in civil actions and 
proceedings. 

Other common responsibilities are those of 
court commissioner and official state referee. 
Retired judges in Georgia (Superior Court) 
and North Dakota are on the judicial council, 
and in West Virginia a retired judge may 
run for “special judge,” an elected office. In 
most cases, assignment of retired judges is 
by the supreme court, although Alabama 
supernumerary judges and Maine retired ac- 
tive judges are appointed by the governor. 
Service in civil litigation in Idaho may be 
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assigned by any District judge with consent 
of the parties. 

In I] states the judges receive no additional 
compensation for judicial service after retire. 
ment. Another eleven, however, reimburse 
the judge for his actual expenses during serv- 
ice. And in California, Florida, Louisiana, 
and Texas the judge’s retirement allowance is 
increased to be equal to the salaries of regu- 
lar active judges on the court to which the re- 
tired judge is assigned. New York state referees 
receive an allowance equal to two-thirds the 
salaries of regular active judges. 


Retirement Legislation 


Who is to sponsor the drafting of and lob 
bying for changes in judicial retirement legis- 
lation? There can be only two alternatives: 
responsibility is in the hands of either the bai 
or the judges themselves. 

It is almost impossible, however, for the 
bench to do an adequate job of promoting 
legislation in its own interest, for the sound 
reason that “none of the lobbyists’ poses is 
really consistent with the dignity of the ju- 
dicial office. Furthermore, a judge who has 
so appeared may later find himself embar- 
rassed when a lawyer-legislator stands in court 
before him.” 

When in 1951, the bench was finally in- 
cluded in the Wisconsin public employees’ 
retirement system, with special judicial retire- 
ment concessions, the new plan was recognized 
as a great victory. In the past pension plans 
had been defeated no less than 16 or 17 times. 
In that campaign a_ state committee on 
judicial administration for the American Ban 
Association and a committee on judicial ad 
ministration for the Wisconsin Bar Associa 
tion played active roles in drafting, introduc 
ing, and getting the pension bill passed. 

Adequate judicial retirement legislation, 
with resultant benefits to the public of speed. 
ier, more efficient courts and a sounder, more 
competent judiciary, has always come about 
when state and associations and 
leaders of the legal profession have recognized 
the vital relationship between judicial admin 
istration and security 


local bar 


alter retirement for 
judges, and when they recognized also that it 
is a job the judges cannot do for themselves 
that it must be done by the bar or not be done 
at all. 








State Conference on Judicial Selection 


Is Held in Columbus, Ohio 


Approximately 80 lawyers, judges and lay- 
men from all parts of Ohio gathered in the 
Deshler Hilton Hotel, Columbus, March 2 
and 3, for a state-wide Conference on Judicial 
Selection and ‘Tenure held under the auspices 
ol the Ohio State Bar Association. 

At its concluding session the Conlerence 
strongly endorsed the Ohio plan for judicial 
selection drafted by the Association's standing 
Committee on Judicial Selection and Tenure, 
and recommended its introduction in the legis- 
lature lor presentation to the voters of Ohio 
as a constitutional amendment. 

Matthew W. Smith, New Philadelphia, pres- 
ident of the Ohio State Bar Association, pre- 
sided at all sessions, and speakers included 
Michael V. DiSalle, governor of Ohio, Carl 


V. Weygandt, chief justice of the Supreme 
Court of Ohio, Forrest M. Hemker, St. Louis 
lawyer and past president of the Missouri Bar, 
and Glenn R. Winters, executive director of 
the American Judicature Society. 

The Conference was divided into discussion 
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CHIEF JUSTICE CARL V. WEYGANDT of the 
Supreme Court of Ohio, addresses the Conference as 
Association President Matthew W. Smith looks on. 


panels of which all conferees were members, 
following the pattern of the National Confer- 
ence on Judicial Selection and Court Admin- 
istration held in Chicago in November, 1959. 

In addition to lawyers and judges, the panels 
included representatives from women’s organi- 
zations, and other laymen newspaper editors 
and reporters from throughout the state. 

The first discussion, “An Analysis of the 
Present Ohio System of Electing Judges,” was 
led by Attorneys Fred A. Smith of Toledo, 
Jerome Goldman of Cincinnati, and Earl F. 
Morris of Columbus, and Philip W. Porter, 
columnist for the Cleveland Plain Dealer. 

The second, “Selection and Tenure of 
Judges in Other Jurisdictions of the United 
States,” was led by Attorneys John Eckler of 
Columbus and H. Walter Stewart of Cleve- 
land and Judges John H. Davison, Lima, and 
Carl A. Weinman, Dayton. 

“The Missouri Non-Partisan Court Plan” 
was the third discussion topic, led by Attor- 
neys William H. Nieman, Cincinnati, Gordon 
Dix, Defiance, Wilson Snyder, Toledo, Glenn 
W. Vogelgesang, Canton, Louis B. Conkle, 
Marion, Bernard J. Roetzel, Akron, J. Hall 
Kellogg, Cleveland, and Clyde Williams, Col- 
umbus. 

The fourth topic, “An Ohio Plan for Selec- 
tion and Tenure of Judges,” was led by At- 
torneys John L. Yaple, Chillicothe, William R. 
Van Aken, Cleveland and Jay C. Brownlee, 
Youngstown, and Judge Robert N. Gorman ol 
Cincinnati. 

The fifth and final session, “Action Pro- 
grams to Achieve an Ideal Ohio Judicial Se 
lection System,” was led by Attorneys Robert 
L.. Moulton, Galion, and Sidney D. L. Jack- 
son, Cleveland; Charles Gilmore, editor of the 
Toledo Times, and Clingan Jackson of the 
Youngstown Vindicator. 

Governor DiSalle and Mr. Hemker ad- 
dressed the Thursday luncheon, Governor 
DiSalle commenting on the difficulty of find- 
ing able lawyers for interim appointment to 
fill vacancies under the present system, and 
Mr. Hemker describing in detail the operation 
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of the Missouri plan, 
under which vacancies 
in certain courts are 
filled by appointment 
by the Governor from 
a list of qualified 
nominees presented 
by a non-partisan 
nominating commis- 
sion, the appointees 
subsequently going 
before the voters at 
intervals with no com- 
peting candidate, on 
the sole question of 
whether or not the 
judge is to be re- 
turned to office. Mr. 
Hemker declared that 
the plan had elevated 
the standards of the 
judiciary in Missouri 
and is extremely pop- 
ular with the people 
ol that state. 

At the dinner meet- 
ing that evening, 
Chief Justice Wey- 
gandt expressed sympathy with the effort to 
find a way to eliminate the worst features ol 
both elective and appointive systems, and Mr. 
Winters reviewed the progress of judicial selec- 
tion reform throughout the country, including 
the drafting of the combination elective- 
appointive plan by the American Judicature 
Society in 1914, its official endorsement by th« 
American Bar Association in 1937, its subse- 
quent adoption in Missouri in 1940 and in 
Kansas and Alaska in more recent years, and 
current campaigns for its adoption in many 
states. 

The Ohio plan approved by the Conference 
is similar to that of Missouri, providing for 
nominations by a state-wide nominating com- 
mission and appointments by the governor, 
followed by a periodic non-competitive elec- 
tion. The commission would be composed of 
10 members, half Democrats and half Repub- 
licans, half lawyers and half laymen, drawn 
from all sections of the state. 

Since the Conference, the Executive Com- 
mittee of the Ohio State Bar Association has 
determined to devote the next two years to 
a promotional campaign on behalf of the Ohio 
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BREAKFAST MEETING of Ohio Conference on Judicial Selection and Tenure is 
addressed by C. Kenneth Clark, chairman of Ohio State Bar Association judicial 
selection committee. 


plan, looking toward its introduction as a 
constitutional amendment in the 1965 legis 
lature and submission to the voters at the 
next election thereafter. 

C. Kenneth Clark, Youngstown, past presi 
dent of the Ohio State Bar Association and 
now chairman of its judicial selection com 
mittee, was responsible for Conference arrange 
ments, along with Joseph B. Miller, secretary- 
treasurer, and James I. Smith III, assistant 
secretary of the Association. 

The Ohio Conference was the second state 
conference to be held in pursuance of the 
recommendation of the 1959 National Confe1 
ence in Chicago. A similar conference held in 
Lincoln, Nebraska. resulted in endorsement 
of the Missouri type judicial selection plan 
now pending in that state. 


Congress Passes 
Federal Judgeship Bill 


The omnibus judgeship bill had passed both 
houses of Congress and was on President Ken 
nedy’s desk for signature as this issue of the 
Journal went to press. It passed the House of 
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Representatives on April 19, by a vote of 350 
to 76, and a conlerence committee on May 2. 

The final version of the bill calls for 73 
new judgeships. “The Judicial Conference of 
the United States in 1960 had asked for 59, 
but at its March, 1961, meeting raised the fig- 
ure to 69. The House bill called for 70 new 
judgeships, while the Senate had approved 73. 

During a report to the House committee last 
month, Attorney General Robert Kennedy said 
that in spite of the 1958 jurisdiction act 
(U.S.C. 1331, 1332), which resulted in a de- 
crease of 14 per cent in new civil cases in 1959, 
this class of cases increased again by four per 
cent last year. The backlog of pending cases 
in the federal courts now stands at more than 
70,000, and the average delay is now about 
18 months. 

When signed by the President, this legisla- 
tion will result in the greatest single addition 
to the federal bench in the nation’s history. 
The last omnibus judgeship bill added 30 new 
judges in 1954. 


North Carolinas Court 
Reform Campaign Is Renewed 


The fight for judicial reform in North Caro- 
lina, initiated by the North Carolina Bar As- 
sociation in 1955, was renewed when the As- 
sociation’s bill to revise the state court system 
was introduced early in the 1961 session ol 
the legislature (April, 1959, Journal, p. 204). 

Under its provisions all existing inferior 
courts would be replaced by a uniform system 
of district courts, with jurisdiction fixed by the 
General Assembly. The Supreme Court would 
be given the rule-making power and general 
administrative authority over the state court 
system. Criticisms of the bar’s 1959 bill, which 
was withdrawn by its sponsors after it had 
been drastically amended, have been met by 
giving the General Assembly authority to pro- 
vide the method of selection of the district 
judges and enabling it to alter or repeal a 
court rule governing the superior or district 
courts by a three-fifths vote. The proposal 
would have a uniform system of court fees 
and costs established by the General Assembly 
and have the courts financed at the state 
level. Jury commissions in each county would 
be established by the legislature, which could 
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provide for six-man juries in the district court 
and for five-sixths verdicts in civil cases. ‘The 
General Assembly is also given the power to 
establish an intermediate court of appeals. 

In addition to the bar’s comprehensive 
proposal, a second bill has been introduced. 
Its provisions are limited to establishing a 
uniform inferior court by local option and it 
does not change the justice of the peace courts. 
A third bill, approved by the North Carolina 
Magistrates Association, would, however, set 
a uniform fee of $5.00 for each case handled 
in the justice courts to be paid by the county 
regardless of the verdict. It would have the 
method of selection of the justices of the peace 
set by the legislature. 

‘The bills, now in committee in both houses, 
require a three-fifths vote of the legislature 
lor passage. 


New Municipal Court 
Established in Baltimore 


The Baltimore Municipal Court was estab- 
lished by a bill enacted by Maryland’s General 
Assembly on March 30. The act implements a 
constitutional amendment ratified by an over- 
whelming majority of the voters last Novem- 
ber, and culminates seven years of effort to 
improve Baltimore’s lower court system by 
two governors, a special state commission on 
lower court reform, bar associations, the 
League of Women Voters and many other 
civic and professional groups. 

The city’s police and traffic courts, now 
stafled by part-time politically appointed 
magistrates, will be replaced by the new court 
of 11 full-time, legally trained, judges on May 
1. On June 1, under other legislation adopted 
by the 1961 Assembly, four judges will be 
added to the new court and its jurisdiction 
will be increased to include many criminal 
offenses now being handled by the Supreme 
Bench. The Municipal Court will then be 
divided into two 
traffic. 

The legislation calls for the appointment ol 
a chief municipal court clerk, who will be 
paid $10,000 a year, a deputy clerk for each 
of two divisions and other clerical help. The 
annual budget of the new court will be about 
$125,000. 


divisions—criminal and 
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Although the responsibility of appointing 
well-qualified judges, the final step in the re- 
form, rests with Governor J. Willard ‘Tawes, 
he has indicated a willingness to make the 
appointments from a list submitted to him 
by the Bar Association of Baltimore City. In 
January, the Association unanimously voted 
to permit its judiciary committee to recom- 
mend nominees for the new posts, as is done 
for the higher courts. 

The chief judge of the Municipal Court, 
who will receive $16,000 a year, and the associ- 
ate judges, who will be paid $15,000 a year, 
will be appointed for ten year terms, after 
which they will stand for election. 


Method Developed for Collecting 
Uniform Judicial Statistics 


A uniform method of reporting judicial 
statistics was adopted by the Committee on 
Statistics of the National Conference of Court 
Administrative Officers’ when it met in New 
Orleans April 6-8. The proposed method, 
which would enable the various states to com- 
pare accurately statistics from their courts ol 
general jurisdiction, will be presented to the 
National Conference at its annual meeting in 
St. Louis this August. 

The proposal calls for the reporting of cases 
initiated and disposed of during the year in 
the major categories of civil, criminal, juvenile 
and probate cases. The categories are care- 
fully defined so that jurisdictions using the 
method can be sure they are disclosing the 
same type of information. 


Court Administrators Proposed 
for Wisconsin and 
Pennsylvania 


Court administrator bills are now before the 
Wisconsin and Pennsylvania legislatures. ‘The 
Pennsylvania proposal calls for administrators 
for Philadelphia and Allegheny County (Pitts- 
burgh). The Wisconsin plan, which has been 
advocated by the Judicial Council since 1951, 
if passed, will add Wisconsin to the list of 
more than 20 states which have court adminis- 
trators to handle the business matters of theii 
courts. (June, 1959, Journal, p. 24). 
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In Pennsylvania, the plan is a part of an 
ellort to clean-up civil case backlogs of 6,000 
and 11,000 cases in Philadelphia and _ Pitts- 
burgh, respectively. “The bill now before the 
state senate would make the administrator 
responsible to the Supreme Court. This plan 
has the endorsement of the attorney general, 
chief justice of the Supreme Court and Phila- 
delphia judges. Opposition has been met in 
Pittsburgh, however, where the Common Pleas 
judges are contending that the legislative ap- 
pointment of an administrator would be a 
violation of the separation of judicial and leg- 
islative branches of government. The Pitts- 
burgh judges who had preferred to retain 
control over the administrator themselves, this 
month, consented to the vesting of these super- 
visory responsibilities in the Supreme Court. 
Creation of the administrative offices has been 
recommended by the Institute of Judicial Ad- 
ministration (February, 1961, Journal, p. 185) 
and the Greater Philadelphia Movement 
(June, 1960, Journal, p. 27) and on April 21 
the bill was approved in principle by the 
board of governors of the Pennsylvania Bai 
Association. Governor David L. Lawrence 
called the proposal “a giant step in the direc 
tion of reducing the backlog of civil cases in 
the tribunals.” 


Trial Court Revision 
Proposed for Florida 


A sweeping revision of Florida’s trial court 
system has been introduced in the 1961 session 
of the state legislature, which convened early 
this month. 

Sponsored by the Florida Bar, the proposed 
constitutional amendment is the result of 
seven years of study and conferences by the 
Florida Judicial Council. It would consolidate 
some 13 authorized classes of trial courts into 
four. In addition to the appellate courts 
Supreme Court and the District Court of Ap 
peals,—the state court system would consist ol 
a new Family and Children’s Court, the Cir 
cuit Court, County Court and the Small 
Claims and Magistrates Court. The lattes 
would replace the justice of the peace courts 
and the fee system would be eliminated. Al 
though the Family and Children’s Courts 
would be created separately, they could be 
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merged with the Circuit Court by legislative 
act and referendum. 

The consolidation plan would allow a pro- 
bate court to exist temporarily in the 11 larg- 
est counties until 1964 when the people would 
vote to put probate matters under either Cir- 
cuit or County Courts effective in 1967. In all 
other counties, probate jurisdiction would re- 
main in the county, or, subject to legislative 
act and referendum in counties over 50,000 
population it could be transferred to the Cir- 
cuit Court. 

As well as consolidation the amendment 
provides flexibility for periodic adaptation ol 
the court system to Florida’s growing popula- 
tion. It would enable the legislature to create 
new judicial circuits, to provide additional 
judges, except for the Supreme Court, to merge 
county courts into the circuit courts and to 
make certain reallocations of jurisdiction 
among the various classes of trial courts. 

By permitting mergers by referendum rather 
than making them all mandatory, the draft 
overcomes objections to the original proposal 
submitted to the 1959 legislature, which was 
defeated by a very close vote in committee. 

If the revision is passed at this legislative 
session, it will go before the voters at the 
general election in 1962. 


Municipal Court Revision 
Proposed for Maine 


Two proposals, a district court bill and a 
county bill, to reorganize Maine’s minor court 
system were introduced in the state legislature 
last month, and are now before the Judiciary 
Committee. 

The result of a study begun in 1959 by the 
Institute of Judicial Administration for Maine's 
Legislative Research Committee, the district 
court bill would estabish 11 court districts 
having a total of 30 divisions (October, 1960, 
Journal, p. 107). The new court would re- 
place the present system of 50 part-time mu- 
nicipal court judges, almost as many associate 
judges and recorders and 24 trial justices with 
a chief judge, two judges-at-large and 11 dis- 
trict judges, all full-time members of the court 
and qualified lawyers. In addition to the mat- 
ters now handled by the municipal courts and 
trial justices, the district court would have 
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concurrent jurisdiction with the Superior and 
Probate Courts over domestic relations mat- 
ters. 

District court judges would be appointed 
by the governor for seven year terms during 
which they would be prohibited from practic- 
ing law. The bill provides for their partici- 
pation in the superior court judges’ retirement 
program and lor a salary of $12,500 for the 
chief judge and $12,000 for the associate 
judges. 

The new court would be administered by 
the chief judge and its finances would be con- 
trolled by the state treasurer. 

The second proposal, the county bill, differs 
in that it would provide for district court 
boundaries to follow county lines with a resi- 
dent judge for each and associate judges, who 
could be part-time, as needed. Financial re- 
sponsibility for the system, under the second 
proposal would rest with the counties rathet 
than the state, and administrative responsi- 
bility would be placed with the chief justice 
olf the Maine Supreme Court, not the chiel 
judge of the district court. Other differences 
would give exclusive rather than concurrent 
jurisdiction over domestic relations cases to 
the district court and have the judicial retire- 
ment plan come under the state retirement 
system. 





Education for Professional 
Responsibility To Be Studied 
Under N.C.L.C. Grants 


The National Council on Legal Clinics has 
announced the first series of grants to law 
schools for the support of experimental proj- 
ects in education of law students for profes- 
sional responsibility. Grants totaling $194,150 
were made to the law schools of the University 
of Illinois; Willamette University; the Uni- 
versity of Denver; Northwestern University; 
Ohio State University and Temple Univer- 
sity. The major portion of each grant is to be 
used for the payment over a three year period 
of salaries and expenses of law teachers who 
will direct these projects. 

The grants are for projects designed to 
implement various facets of education fon 
professional responsibility. All of the projects 
involve clinical and internship (field work) 
elements, integrated with classroom work. The 
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field work is designed to expose students, first 
hand, to serious social problems, and it is 
hoped that this will both arouse greater con- 
cern about such problems and produce a 
broader conception of the lawyer's role in 
society. The academic work will give students 
opportunities to reflect on the field work they 
have done; consider the problems of pro- 
fessional ethics encountered during field work; 
appraise the effectiveness of the agencies in 
which such work has been performed; analyze 
the problems which such agencies are dealing 
with, including the range of possible solutions 
to such problems and the contribution which 
can be made by other disciplines; and examine 
the competence and the responsibility of the 
individual lawyer, and of the organized bar, 
if any, for dealing with such problems. 


New York Court Rules Against 
Grand Jury Presentments 


Publication of grand jury reports censuring 
public officials without indicting them has 
been banned by a recent New York Court of 
Appeals case. (Matter of Woods v. Hughes). 
The four-three decision interprets the state 
code of criminal procedure which requires 
the grand jury to inquire into “the wilful and 
corrupt misconduct in office of public officers 
of every description in the county,” to pro- 
hibit such reports unless an indictment is also 
returned against the officers. The high state 
court denied a Schenectady County grand jury 
foreman’s request to make public a report 
about suspected corruption in’ the county 
highway department. The case follows the 
suppression in 1959 by a New York City judge 
of the grand jury’s report after investigating 
the television quiz show rigging, which infor- 
mation came to light in the Kefauver investi 
gation. 

This reportorial function of the grand jury, 
traceable to English common law and excr- 
cised in New York as early as 1688, consists ol 
the “presentment” of information gathered 
by the grand jury about public officials and 
matters of public concern, without aid of an 
indictment. This practice has been much criti- 
cized in recent years by civil libertarians, as 
prosecution by publicity. Associate Justice 
Fuld, speaking for the court, found these re- 
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ports could be “as readily used as instruments 
of unfair partisan politics as of public enlight- 
enment.” 

Chief Judge Desmond, in dissent, supported 
the traditional function of the grand jury 
presentment and the responsibility of public 
officials to these reports. He called the un- 
fairness, “an occupational hazard of the un- 
easy trade of public service.” The use ol 
investigations and reports by the grand jury 
to weed out corruption has been extolled by 
former District Attorney and Governor 
Thomas E. Dewey as “one of the most valued 
and treasured restraints upon tyranny and 
corruption in public office.” Bar leaders in- 
cluding District Attorney Frank S. Hogan 
have called for legislation to delineate pre- 
cisely the grand jury’s function in this area, 
while maintaining safeguards for innocent 
public officials. Assemblyman John R. Brook, 
chairman of the Judiciary Committee, said 
this month he would sponsor such a measure 
in the next session of the legislature. 


Council on Criminal Justice 


Established in Utah 


A State Council on Criminal Justice Ad- 
ministration was created by the 1961 Utah 
legislature. With the approval and signature 
of Governor George D. Clyde, February 16, 
this act establishes an advisory body, charged 
to “observe the criminal law in action,” and 
authorized to strengthen the administration 
of criminal justice by means of research, con 
sultation and recommendation. Although it 
can not relieve any existing agency of its statu- 
tory duties, the Council will oversee criminal 
justice in its entirety, including law enforce- 
ment, bail, detention, prosecution, trial (o1 
hearing for juveniles), probation, imprison- 
ment and parole. 

The concept of a “ministry of justice,” on 
which the Utah plan is based was first advo- 
cated by Dean Roscoe Pound and the late 
Justice Benjamin N. Cardozo over 10 years 
ago. Subsequently, many plans, have been 
tried in other states, but they have dealt with 
only one phase of the total problem; i.e., law 
enforcement, courts or imprisonment. 

The plan for the Utah Council emerged 
lrom a recommendation made by the State 
Conference of Social Welfare in October, 
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1958, following its survey of such problems 
as prison disturbances, and the coordination 
between law enforcement and other agencies. 
Following an 18-month study by a legislative 
committee, the Council was established. 

The Council will consist of 15 members. 
Six will be appointed by the governor and 
confirmed by the senate. The Utah State Bar, 
State Medical Association, Conference of So- 
cial Welfare and Peace Officers’ Association 
will each name one member, and five ex-officio 
representatives will be appointed from the 
Supreme Court, Attorney General’s office, Leg- 
islative Council, Welfare Commission, and the 
Board of Corrections. 


Institute on Bar Public 


Relations Will Be Held in August 


A National Institute on Bar Public Rela- 
tions will be held in St. Louis August 5 in 
connection with the annual meeting of the 
American Bar Association. ‘The one-day insti- 
tute, to be sponsored by the A.B.A. Committee 
on Public Relations, will be a seminar type 
workshop to which executive secretaries ol 
bar associations, public relations committee 
chairman of state and local bar associations, 
and professional public relations counsellors 
of the bar associations will be invited. Among 
the phases of bar public relations which have 
been suggested as topics for discussion are el- 
forts to explain preventive law to the public, 
ways of dispelling public misunderstanding 
about lawyer’s fees, how to make lawyers more 
public relations conscious, films on lawyers fon 
laymen, institutional advertising and the fight 
against unauthorized practice. 


New York’s Legislature 
Repeals Youth Court Act 


A bill repealing New York’s controversial 
Youth Court Act was signed by Governor 
Nelson A. Rockefeller last month. Under the 
act, which was adopted in 1956 but neve 
implemented, a separate Youth Court in each 
county would have had jurisdiction over 16 
to 21-year-olds charged with crime. ‘The act 
was opposed by county judges who objected 
to the centralization, by local officials who 
opposed the added cost, and by newspaper 
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publishers who objected to limits it would 
have thrown on disclosing information about 
youths involved in criminal acts. Consequent- 
ly, the effective date of the act was postponed 
each year. 

As an alternative to the Youth Court, the 
Judicial Conference of New York sponsored 
a bill in the 1961 legislature to have “youth 
parts” established at the discretion of the Ap- 
pellate Divisions in already existing courts— 
General Sessions, county courts and lowe 
courts both up-state and in New York City. 

Although no action was taken on the Con- 
lerence proposal before the legislature ad- 
journed last month, a provision for a Family 
Court is contained in the constitutional 
amendment for court reorganization to go 
before the voters in November. A joint leg- 
islative committee which will study and rec 
ommend legislation to implement the amend- 
ment, if it is passed, was created. Governor 
Rockeleller recommended that this committee 
develop a plan for handling youthful offenders 
in connection with the establishment of the 
Family Court. 


MODEL ACT PROVIDING 
REMEDIES FOR 
THE UNAUTHORIZED PRACTICL 
OF LAW 


The Model Unauthorized Practice Act, the 
text of which is published below as a service 
to Journal readers, was adopted by the Na- 
tional Conference of Commissioners on Uni- 
form State Laws at its 1960 annual meeting 
(October, 1960, Journal, p. 104). 


SECTION 1. [Action for Injunction.] 


(a) Upon his own information or upon complaint 
of any person, including any judge or any organized 
bar association in this state, the Attorney General may 
maintain an action for injunctive relief in [insert name 
of proper court or courts] against any person who 
renders, offers to render, or holds himself out as 
rendering any service which constitutes the unauthor- 
ized practice of the law. Any organized bar association 
in this state may intervene in the action, at any stage 
of the proceeding, for good cause shown. 

(b) The action may also be maintained by any or- 
ganized bar association in this state. 

COMMENT; All references to particular courts have 
been bracketed in order that each state may insert the 
appropriate language. In states where the highest 
court has original jurisdiction in injunction proceed 
ings, that court should probably be designated as the 
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forum for the actions authorized. Indiana so provides. 
The New York Statute designates the Supreme Court, 
an intermediate court. Connecticut also designates an 
intermediate court. Massachusetts and Maine provide 
concurrent jurisdiction in the highest and an inter- 
mediate court, ...... rer Tt ar, ere ee re ee eS 
The words “unauthorized practice of the law” as 
used in Section 1 and elsewhere in the act are de- 
signed to cover unauthorized practice as defined or 
construed under the law of the particular state. 


The language “any organized bar association in this 
state” in subsections (a) and (b) has been used so as 
to cover both state and local bar associations, whether 
or noi organized under specific statutory authority. 


SECTION 2. [Investigation by Attorney General.] 

(a) The Attorney General may investigate any com- 
plaint of unauthorized practice of the law and [the 
\ttorney General, his deputy, assistant, special assist- 
ant or other officer designated by him] may subpoena 
witnesses, compel their attendance, examine them 
under oath, and require the production of any rele- 
vant documentary evidence. 

(b) The laws relating to the attendance of wit- 
nesses in civil actions and the payment of their fees 
and expenses to those witnesses shall apply to inves- 
tigations made by the Attorney General under this Act. 

(c) If a person fails or refuses to obey a subpoena 
or to testify as to any material matter regarding which 
he may be interrogated, the [district court], upon 
application by the Attorney General, may issue to the 
person an order requiring him to appear before the 
Attorney General, [or the officer designated by him,] 
to produce documentary evidence, or testify. Failure 
to obey the order of the court may be punished by 
the court as a contempt of court. 

(d) When requested public officers, their deputies, 
assistants, subordinates, clerks, or employees, shall fur- 
nish to the Attorney General, [his deputy, or other 
designated officer] all information and assistance. 

(c) Investigations under this section shall be con- 
fidential. Any person participating in the investigation 
who, except as required in the discharge of his official 
duties, discloses to any person other than to a person 
under investigation, the name of any person unde 
investigation or of any witness examined, or any other 
information obtained in the investigation is guilty of 
a misdemeanor. 

(f) Every person, whose conduct is investigated under 
this section shall be furnished with a written specifica- 
tion of the issues which are to be considered, and shall 
be given an opportunity to present evidence and be 
heard upon the specified issues. 

COMMENT: References to particular courts have 
been bracketed in order that each state may insert 
appropriate language. 

The last sentence of subsection (a) has been brack- 
cted as optional. 


SECTION 3. [Remedies and Procedures Additional 
to Those Now Existing.] The remedies and procedures 
provided in this Act are in addition to and not in 
substitution for other available remedies and_pro- 
cedures. 

COMMENT: This section has been added to pre- 
serve existing remedies available to bar associations as 
well as such remedies as criminal proceedings or quo 
warranto. However, in those states where injunction 
actions may be brought by bar associations without 
leave of court, or by a committee of one or more 
members of the bar, it will be advisable to adapt the 
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act to preserve such remedies with more specificity 
see comment under Section 1. 


[SECTION 4. [Person Defined.] “Person” means 
any individual, corporation, partnership or associa 
tion. ] 

COMMENT: In states that do not have construction 
acts defining the word “person,” this definition should 
be included. 


SECTION 5. [Short Title.] This Act may be cited 
as the Model Act Providing Remedies for the Un 
authorized Practice of Law. 


SECTION 6. [Severability.] If any provision of this 
Act or the application thereof to any person or cit 
cumstances is held invalid, such invalidity shall not 
affect other provisions o1 applications of the Act which 
can be given effect without the invalid provision o1 
application, and to this end the provisions of this Act 
are severable. 

SECTION 7. [Repeal.] [The following acts and 
parts of acts are hereby repealed: 

(a) 

(b) 

(c) -| 

SECTION 8 [Time of ‘Taking Effect | This Act 
shall take effect 





Items in B ref 


Topies of judicial administration will be 
discussed at two sessions during the A.B.A. 
Mid-Central Regional Meeting in Indianap- 
olis Indiana next month, in addition to the 
one sponsored by the American Judicature 
Society (described on page 205 of this issue.). 
Senior Judge Albert B. Maris of the Third 
Circuit, chairman of the Rules Committee of 
the Judicial Conference of the United States, 
will launch a program on the federal rules at 
the meeting of the Bar Association of the 
Seventh Federal Circuit May 10 and Il. ‘Trial 
judges from mid-western rural and metropoli 
tan areas will discuss modern court procedures 
for their tribunals on May 11 at a meeting of 
the National Conference of ‘Trial Judges spon 
sored by the Section of Judicial Administra 
tion, 





Court tours like the ones conducted in the 
Kings’ County Supreme Court, Brooklyn, New 
York, should be established in courthouses 
throughout the state, the Judicial Conference 
of New York urged in its annual report, is- 
sued last month. The King’s County tours, 
which were commended by the Conference 
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as “a highly intelligent well received public 
relations program,” include visits to trial 
courts in session, and lectures on the func- 
tioning of the courts, in addition to a tour ol 
the courthouse. Organized by the court’s ad- 
ministrative director, they have been given 
for, among others, P.T.A. groups, students, 
civic and social organizations and many visi- 
tors from foreign countries. 


Six new Supreme Court judgeships for 
up-state New York were created by the state 
legislature before it adjourned last month. 
However, a series of bills that would have 
added new judges to the Supreme, County 
and Municipal Courts in New York City were 
killed. To combat court congestion, which “‘is 
assuming disastrous proportions in some areas 
of the state,” the Judicial Conference recom- 
mended that the 1961 legislature establish 38 
new judgeships, 31 of which were to have been 
for New York City. The reasons given for the 
defeat were interference of the expense of the 
new posts with plans to give civil service em- 
ployees a salary increase, and a_ patronage 
squabble among the city’s political leaders. 


Optional retirement for the federal judi- 
ciary at age 65 after 10 years of continuous 
service has been proposed in Senate Bill 3721 
introduced at the last session of Congress and 
now under consideration by the Judicial Con- 
lerence of the United States. Although a judge 
who chose to retire at 65, instead of the usual 
70, would not receive a full pension under the 
the bill, he would become eligible for assign- 
ment to serve part-time under the provisions 
in 28 U.S.C. §294. 


A directory and manual for Connecticut's 
new Circuit Court which lists the court’s per- 
sonnel, and describes its jurisdiction, organiza- 
tion, procedures and fees, has been published 
as an aid to lawyers, judges, the news media 
and the general public. The new lower court 
system (described in the June, 1959, Journal, 
p. 25) replaced the trial justice and municipal 
courts on January 1, 1961. 


Annual bar dues in Iowa and Oregon wil! 
be increased this year. Effective July 1, 1961, 
The Iowa State Bar Association’s members 
will pay $35 a year if they have been admitted 
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to the bar for more than five years, and $20 
if they have been admitted for less than five 
years. Under a bill which passed both houses 
of the Oregon legislature last month, member- 
ship in the Oregon State Bar will now be $50 
a year. 


Public defenders for New York counties 
with more than 100,000 population were 
authorized by an act passed by the state legis- 
lature last month. The law gives these popu- 
lous counties the option of setting up a public 
defender system to supplant the present meth- 
od of court-appointed attorneys, who act with- 
out compensation except when they represent 
an indigent accused of a capital offense. 


The New York Civil Practice Act (March 
Journal, p. 197) was defeated in the state leg- 
islature late last month after strong objections 
were expressed by leaders of the bar to provi- 
sions which would have transferred the rule- 
making power now held by the courts to the 
legislature. 





Question Box 











In this department we share with our readers 
information supplied to persons who submit 
inquiries, and invite your questions with re- 
spect to any phase of the administration of 
justice. 


Q. I should appreciate your informing me 
to whom I should write to obtain copies of 
the Illinois, lowa, and Wisconsin pattern jury 
instructions referred to in recent issues of the 
Journal. 

A. Illinois Pattern Jury Instruction may be 
purchased from the Burdette Smith Company, 
111 West Washington Street, Chicago 2. The 
price of the volume is $20.00. The University 
of Wisconsin, Extension Law Department, 206 
Law School, Madison 6, can supply Wisconsin 
Jury Instructions, Civil, Part I, for $20.00. 
lowa Uniform Jury Instructions may be ob- 
tained for $7.50 from The Iowa State Bar 
Association, 1101 Fleming Building, Des 
Moines. 











Bench and Bar Calendar 











1961 
April 
7-9—National Association of Cloimants’ 

Compensation Attorneys, western re- 
gional conference, Palm Springs, Cali- 
fornia. 

14-15—American Medical Association Regional 
Medicolegal Conference, Louisville, 
Kentucky. 

19-22—The Bar Association of the State of 
Kansas, Wichita. 

20-22—State Bor of Arizona, Scottsdale. 

27-28—American Patent Law Association, 
stated meeting, Minneapolis, Minne- 
sota. 

28-29—American Medical Association Regional 
Medicolegal Conference, New York 


City. 
May 
1—Low Day, U.S.A. 
4-6—Traffic Institute, Bismarck, North 
Dakota. 


4-7—Alaska Bor Association, Anchorage. 
11-12—Fifth Circuit Judicial Conference, 
New Orleans, Louisiana. 
11-13—American Bar Association Mid-Central 
Regional Meeting, Indianapolis, Indiana. 
11-13—National Association of Women Low- 
yers, regional meeting, Indionapolis. 
12—American Judicature Society, break- 
fost meeting, Indianapolis. 
a State Bar, Old Point Com- 
ort. 
— Low Institute, Washington, 


18—National Conference of Judicial Coun- 
cils, Washington, D. C 
18-20—New Jersey State Bar Association, 
Atlantic City. 
18-20—The Florida Bar, Hollywood. 
18-20—Ohio State Bar Association, Dayton. 
21-24—National Institute on Crime and De. 
linquency, Atlantic City, New Jersey. 
24-26—Georgia Bar Association, Jekyll Island. 
ae State Bar Association, Louis- 
ville. 
24-27—Louisiono Stote Bor Association, 
Biloxi. 
June 
5-9—A.B.A. Traffic Court Conference, New 
York City. 
7-9—The lowa Stote Bor 
Des Moines. 
8-9—Arkansos Bar 
Springs. 
8-9—Utoh Stote Bor, Salt Loke City. 
8-10—Tennessee Bar Association, Memphis. 
9.11—Massachusetts Bor Association, Swomp- 
scott. 
11-14—Nationol Association of 
Genernl, New York City. 
13—The Bar Association of the District 
of Columbia, Washington, D. C. 
14-16—IIlinois State Bor Association, St. 
Louis, Missouri. 


Association, 


Association, Hot 


Attorneys 


14-16—State Bor of Wisconsin, Delovan. 

15-17—Montana Bor Association, Missoula. 

a State Bor Association, St. 
oul. 

23-24—National Association of Defense Low- 
yers in Criminal Cases, Miami, Flor. 
ida. 

23-24—Bar Association of the State of New 
Hampshire, Rye Beach. 

23-24—Stote Bar Association of North Dakoto, 
Williston. 

26-30—National Council of Juvenile Court 
Judges, Son Francisco. 

28-July 1—North Carolina Bor Association, 


Asheville. 
29-July 1—WMississippi Stote Bar, Biloxi. 
29-July 1—The State Bor of South Dokoto, 
Yonkton. 
July 


2-6—Commercial Low League of America, 
Soranoc, New York. 
6-8—Judicial Conference of the Tenth 
Circuit, Oklahoma City, Oklahoma. 
6-8—Stote Bor of Texas, Fort Worth. 
10-14—A.B.A. Traffic Court Conference, 
Denver, Colorado. 
13-15—Idaho State Bor, Sun Valley. 
16-22—National Association of Claimants’ 
Compensation Attorneys, Boston. 
17-29—Program of Instruction for Lawyers, 
Horvard University, Cambridge. 
31-August 5—National Conference of Commis- 
sioners on Uniform Stote Lows, St. 
Louis, Missouri. 


August 
1-6—Conference of Chief Justices, St. Louis, 
Missouri. 
3.7—Junior Bor Conference, St. Louis, Mis- 
souri. 
4-6—Nationa! Conference of Bar Secre- 
tories, St. Louis. 
5.6—National Conference of Bor Presidents, 
St. Louis. 
5-10—Americon Low Student Association, St. 
Louis. 
6—Americon College of Trial Lawyers, 
St. Louis. 
7-11—Americon Bar Association, St. Louis. 


8—Judge Advocates Association, St. 
| ovis 
9—Americon Judicature Society, St. 
Louis. 
28-September 2—Conodion Bor Association, 
Winnipen. 
os Stote Bar Associotion, Rock- 
on 


31 September 2—The West Virginio Bor 
Association, White Sulphur Springs. 


September 
7-9—Washington State Bor 
Tacoma. 
7.9—Wyoming Stote Bor, Sheridon. 
Raleigh. 


Association, 


11-15—A.B.A. Traffic Court 
Knoxville, Tennessee. 

13-15—The Federal Bar Association, Wash 
ington, D. C. 

20-23—The Missouri Bar, Kansos City, Mis 
souri. 

25-29—The Stote Bor of California, Mon 
terey. 

26-29—Stote Bar of Michigan, Detroit. 

28-30—Oregon State Bar, Gearhart. 


Conference, 


October 
9-13—A.B.A. Traffic 
Chicago. 
11-13—National Legal Aid ond Defender Asso- 
ciation, Chicago. 
12-14—The Colorado Bar 
Colorado Springs. 
16-17—State Bor Association of Connecticut, 
Hartford. 
19-20—Americon Patent 
Washington, D. C. 
20-21—The West Virginia Stote Bar, Beckley. 
27—The North Carolina State Bar, 
Raleigh. 


Court Conference, 


Association, 


Low Association, 


November 
2-3—Nebraska Stote Bar Association, Omo 
ho. 
9.11—Americon Bar Association, Southeast 
Regional Meeting, Birmingham, Ala 
boma. 
9.11—National Association of Women Low. 
yers, regional meeting, Birmingham, 
Alabama. 
10—Americon Judicature Society, breakfast 
meeting, Birmingham, Alabama. 
16-18—New Jersey State Bar Association, 
mid-year meeting, Atlantic City. 
29-December 2—Oklohoma Bor Association, 
Cklahoma City. 


December 
28-30—Association of Americon Low Schools, 
Chicago. 


1962 


April 12-14—Stote Bor of Arizono, Tucson 

May 23-26—Americon Low Institute, Washing 
ton, D. C. 

July 16-20—Internotional Bor 
Edinburgh, Scotlond. 

August 6-10—Americon Bor Association, Sun 
Francisco, Colifornio 

November 8-10—Americon Bor Association, 
Mid-South Regional Meeting, Little 
Rock, Arkansas. 


Association, 


May 22-25, 1963—Americon low Institute, 

Washington, D. C. 

1963—Americon Bor 

Chicago. 

November 14-16, 1963—Great Lokes Regional 
Conference of the Americon Bor As 
sociation, Cleveland, Ohio. 

May 20-23, 1964—Americon Low Institute, 
Washington, D. C. 


August, Association, 

















The Reader’s Viewpoint 





Trial By Jury 
In Tax Litigation 


This letter is prompted by an article appear- 
ing in the Reader’s Viewpoint section of the 
February Journal entitled “Tax Litigation 
Procedures Sould Be Overhauled” by Charles 
W. Hall. 

Although Mr. Hall neglected to particular- 
ize his suggestions for overhauling the pro- 
cedures of tax litigation, I too, am of the 
opinion, based on years of experience, that 
this field is an area of judicial administration 
in which there is a great need for improve- 
ment. While certain aspects of this problem 
are the subject of studies conducted by the 
Committee on Rules of Practice and Pro- 
cedure of the Judicial Conference of the 
United States, there is one particular aspect 
about which, so it seems, there is an unex- 
plainable apathy—specifically, in those cases 
where the Commissioner of Internal Revenue 
has asserted the civil fraud penalty pursuant 
to the provisions of sections 293 (b), Internal 
Revenue Code, 1954, the sustaining or rejec- 
tion of such penalty lies within the sole dis- 
cretion of the judge belore whom the question 
is litigated. In most instances, the imposition 
of this penalty involves substantial sums ol 
money and the sustaining thereol, quite f[re- 
quently results in the complete financial ruin 
of the taxpayer. 

The fact that the amount of the deficiency, 
according to numerous decisions of the Tax 
Court of the United States, is evidence of 
fraud, is potent testimony in support of the 
need for a revision of the procedures in such 
cases. The principal objection to the present 
procedure is that it reposes in one judge a 
kind of autocratic power that is repugnant to 
the basic concepts upon which our jurispru- 
dence is founded. 

The remedy for this repugnancy lies in the 
enactment of appropriate legislation whereby 
the taxpayer is afforded the right, if he so 
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desires, to demand a trial by jury when he is 
contronted with a charge of defrauding the 
government ol the United States. By its very 
nature, such a charge is not only a serious 
one, it also casts a stigma upon the reputation 
and character of the taxpayer. It is no objec- 
tion to such proposal to say that matters of 
taxation are so extremely technical and not 
readily comprehended by lay persons that 
they should be restricted to those possessing 
special training. The question of willful intent 
is not, it is submitted, so technical or esoteric 
as to justify the denial of a trial by a jury in 
such cases. 

ELLSwoRTH ‘T. SIMPSON 
Investment Building 
Washington 5, D.C. 


Problems of Judicial 
Administration in the Tax Area 

Certainly in the tax area the problem ol 
administrative uncertainty is increased by the 
inverted appellate structure which encourages 
the Internal Revenue Service and the ‘Treasury 
Department to establish and maintain inflexi- 
ble positions until such time as. the overall 
weight of court decisions demands a change. 

It seems to me that the resulting justice is 
oftentimes unequal to an extent unworthy ol 
a federal tax system. It further seems to me 
that our Internal Revenue Code is entirely 
too complex, both in substance and phrase- 
ology, and that it should be completely revised 
within a much simpler framework. If this 
were accomplished, and the judicial code were 
revamped to the end that an appellate court 
is vested with nationwide tax jurisdiction, the 
number of inherent tax issues would be re- 
duced and the inescapable issues would be 
resolved with more uniformity and much 
more expeditiously. 

It has also been my impression that there 
should be a right of appeal from the decisions 
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of the United States Court of Claims in tax 
cases. In my view I should definitely prefer 
appeal to the appellate tax court suggested in 
the prior paragraph. At the present time the 
correction of an erroneous decision of the 
Court of Claims depends upon the grant of 
certiorari by the Supreme Court. The Supreme 
Court, of course, is burdened with diverse 
problems, frequently involving human liber- 
ties, and certiorari simply is not granted with 
any regularity in tax cases. This fact of life is 
not the fault of the Supreme Court, but the 
result is that even where the Court of Claims 
decides a matter involving factual issues on 
a summary basis there is no means of establish- 
ing the constitutional right to a hearing. This 
should be easily corrected by an appeal. of 
right to the appellate tax court. 

WitiiAM Bb. Beene 
1225 Nineteenth Street, N.W. 
Washington 6, D.C. 


A Better Method of 


Judicial Selection 


In our great society based on law, judges 
and lawyers, it is nothing short of amazing 
that so little has been done to provide for a 
careful selection of judges. Nothing in my 
opinion, can undermine respect for a society 
based on law more than incompetent, biased 
and/or arrogant judges. I consider the neces- 
sity for better judges to transcend greatly the 
present emphasis to improve our lawyers. If 
the quality of the judges is improved, it will 
carry with it automatically an improvement 
in the standards of lawyers. 

I do not wish to suggest that we do not have 
many fine judges at this time, but there is no 
reason why we cannot have better ones. Iam 
aware of the Missouri Plan but have not had 
the opportunity to judge its efficacy or to con- 
sider possible alternatives. I do not have any 
proposal, at this time, to correct the present 
incongruous situation; however, I am sure 
that, if the situation is studied, a better meth- 
od can be devised than the haphazard one 
used in most jurisdictions, which amounts to 
no method at all. 

GEORG! DREos 
1500 H. Street, N.E. 
Washington 2, D.C. 
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The Eichmann Trial 


In your March, 1961, News Issue, you refei 
to the trial of Adolf Eichmann “to begin in 
Jerusalem April 11, for his part in the deaths 
of six million Jews” and I lament your dignify- 
ing this kind of propaganda by even mention- 
ing it. A casual study of the Je wish populations 
in the areas overrun by the mad dictator ol 
Germany will convince the most skeptical that 
it was a mathematical impossibility for Hitler 
or his stooge, Adolf Eichmann, to kill six 
million Jews. 

How could any group of American lawyers 
view the Eichmann trial as lawful when the 
court to conduct it and the nation in which it 
is to be conducted were not even in existence 
at the time of the alleged crime or crimes? 

W. Crypr Openra 
Suite 518, 211 N. Ervay Building 


Dallas, Texas 


The Lonely Life 


One matter which occurs to me is to inquire 
whether some judges particularly at the county 
level are tending to get away from the “lonely 
life.” By this I mean that in my opinion while 
a judge cannot act without human experience, 
he should only know of the facts of the case 
which he is judging through what he hears 
through proper channels such as testimony, 
pleadings, depositions, etc. I sometimes sus 
pect that justice is influenced by off the record 
remarks of counsel, the extent of which, ol 
course, is influenced by the extent to which 

particular judge will tolerate such remarks. 

A LAwyver 


The Rights of Our Citizens 


Being a firm believer in supporting consti 
tutional rights of our citizens, I was pleased 
to see the outstanding editorial in the last 
issue of your Journal. If any lawyer has had 
questions about oul principle of presumption 
of innocence until guilt is proven, a reading 
of your editorial should eliminate such false 
thoughts. 

‘The editorial is a real contribution to oun 
legal system. 

James M. Spiro 
1155 East 60th Street 


Chicago 37, Hlinois 
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BOOKS 

Those interested in the administration of 
criminal justice are only beginning to realize 
the complexity of the problem and of the 
many specialized disciplines which it en- 
compasses. As Prolessor Jerome Hall of Indi- 
ana University School of Law has pointed out, 
criminology and penal theory are actually 
inter-dependent phases of a single body of 
knowledge—criminal science. The second edi- 
tion of Hall’s General Principles of Criminal 
Law! offers more, therefore, than usual legal 
hornbook of criminal law because, in tracing 
the principles of legal causation and responsi- 
bility, it presents the anthropological and so- 
ciological background necessary to enable the 
reader to breach the gap in information which, 
unfortunately, has existed between the lawyer 
and the criminologist. 

Pioneers in Criminology? brings together the 
writings of leading spokesmen for criminal 
science, such as Cesare Beccini, Jeremy 
Bentham, Enrico Ferri, and Charles Doe, who, 
despite their diverse approaches, sought a com- 
mon understanding of the problems of crimi- 
nal behavior. This excellent personalized ‘his- 
tory focuses on the questions asked by the 
lawyer and the criminologist about the crimi- 
nal: “Did he do it?” and, “Why did he do it?” 

Two other recent additions to our book- 
shelf collect articles by contemporary crimi- 
nologists, most of whom appear to be thor- 
oughly schooled in the techniques of their 
illustrious “Pioneers.” Sociology of Crime? 
presents most of the traditional interests ol 
the criminologist, causes, police detection and 
treatment of the offender, solutions, and a 
definitional piece which illustrates the wider 
scope afforded criminal behavior by the crimi- 
nologist to include unconvicted suspects, 
ethical violators, and ‘white collar criminals,” 
than the lawyer’s “criminal behavior.” A brief 
survey shows how these traditional problems 





1. New York: Bobbs-Merrill, Inc. 1960, Cloth, pp. 
xii and 642, $9.50. 

2. Edited by Herman Mannheim. Chicago: Quad- 
rangle Books, Inc. 1960, Cloth, pp. xi and 402, $7.50. 
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are handled in England, Western Europe and 
behind the Iron Curtain. Crime in America‘ 
comprised mostly of papers read before The 
American Society of Criminology, reaches into 
some of the specialized problems of deviant 
behavior—the child offender, the sex offender 
and the military offender. Relying upon sta- 
tistics of environmental factors and criminal 
propensity, the editor, Herbert A. Bloch, con- 
cludes that criminality is the result of external 
environment and internal adaptation; that the 
present deviant adaptation can be removed 
by modifying the external circumstances and 
internal conditioning. If the science of crimi- 
nology is studied by a composite ol lawyers, 
psychoanalysts, sociologists, and penologists, 
as Dr. Hermann Manheim suggests, one might 
wonder why the legally trained contributor is 
not represented in these last two anthologies, 
which have set for themselves such a formid 
able task. 





Any book reviewed here or in any other issue of 
this Journal, or any other book in the: field of 
judicial administration, may be ordered directly from 
the American Judicature Society, 1155 East Sixtieth 
Street, Chicago 37, Illinois. We also will be glad 
fo procure for you, at regular single-copy prices, 
copies of periodicals containing any of the articles 
here listed. 
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Lawyers 


“Grand Old Man of the Law,” by Arthur Train, Jr.. 
and Ralph Nader. The Reader’s Digest, February. 
1961. p. 1-4. (A close-up of Roscoe Pound, who, at 90, 
is still adding to his towering lifework.) 

“The Continuing Education of the Complete Law- 
yer,” by Harrison Tweed. The Record of the Associa- 
tion of the Bar of the City of New York, December, 
1960, p. 481-494. (Summarizes the development of 
education for professional responsibilities and urges 





3. Edited by Joseph S. Roucek. New York: Philo- 
sonhical Library, Inc. 1961. Cloth, pp. 551, $10.00. 

41. New York: Philosophical Library. 1961, Cloth, 
pp. 355 $6.00. 
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the bar to further develop education to help lawyers 
discharge their public responsibilities.) 

“The Lawyers Duties and Kesponsibilities,” by 
Charles 5. House. Connecticut Bar Journal, December, 
1960, p. 343-349. (Address of welcome to newly-ad- 
mitted members of the bar.) 

“The Essentials of Successful Trial Advocacy,” by 
Moses Lasky. The Practical Lawyer, March, 1960, 
p. 89-94. (Each lawyer must be himself and not try 
to imitate another; and a cause should seem to have 
done the pleading, not the pleader.) 

“The Legal Profession,” by C. Thomas Schettino. 
New Jersey State Bar Journal, Summer, 1960, p. 455 + 
166. (It is part of a lawyer’s “implied contract” to 
keep the judicial machinery in good running condi- 
tion and to try to improve it.) 

“The Lawyer and the Caseworker: Some Observa- 
tions,” by Sanford Katz, J. D. Social Casework, Janu- 
ary, 1961. (Responsibility for more effective commu- 
nication between the practitioners of both professions 
must be placed with the professional associations.) 


Judges 


“Toward the Best Possible Judges,” by Roger Bry- 
ant Hunting. The Record of the Association of the 
Bar of the City of New York, October, 1960, p. 400- 
411. (Proposes that a judicial candidate be required 
to have a “certificate of qualifications” issued by a 
“State Board of Judicial Qualification” before he can 
run for election.) 

“Judicial Selection: Taking the Courts Out of Polli- 
tics,” by George D. Schrader. American Bar Associa- 
tion Journal, October, 1960. p. 1115-1118. (Favors 
adoption of the Missouri Plan.) 

“First Judicial Impressions,” by Reuben Oppen- 
heimer. American Bar Association Journal, Novem- 
ber, 1960, p. 1188-1191. (The personal impact of the 
author’s duties and responsibilities as a new judge.) 

“Writing, Consideration and Adoption of Opinions,” 
by Joseph Weintraub. New Jersey Law Journal, Sep- 
tember 22, 1960, p. 1-3. (Procedures followed by the 
Supreme Court of New Jersey.) 

“Criticisms of the Court,” by LaVerne Kostner. 
The Wisconsin Bar Bulletin. October, 1960, p. 22-28. 
(A list of 10 criticisms of Wisconsin county judges 
frequently made by lawyers, which was prepared by a 





JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 233 


lawyer at the request of the State Board of County 
Judges.) 

“The Discipline of Judges,” by George E. Brand. 
American Bar Association Journal, December, 1960, 
p. 1315-1317. (Further methods of disciplining judges 
—in addition to impeachment and _ removal— are 


needed.) 


Jury Trials 


“Do We Need Juries in Civil Cases?” by Eugene F. 
Hillery. New Jersey Law Journal, October 13, 1960. 
p. 1 + 7-8. (Much confusion and delay could be 
eliminated if civil cases were tried by a judge.) 

“Trial By Jury In Civil Cases—A Further Com- 
ment,” by Vincent P. Biunno. New Jersey Law Jour- 
nal, October 13, 1960, p. 1 + 6. (The constitution 
should be amended to give the legislature power to 
decide whether or not jury trials in civil cases should 
be continued.) 

“Right to Jury Trial in the Federal Courts,” by 
John C. McCoid II. Iowa Law Review, Summer, 1960, 
p. 726-742. (Suggests method of determining right to 
a jury trial in cases of disputed issues of fact.) 

“The Menace of the Hung Jury,” by Carus S. Ice- 
nogle. American Bar Association Journal, March, 
1961, p. 280-282. (The failure of a jury to reach a ver- 
dict is expensive and time-consuming and deprives 
the parties of their constitutional right to a trial by 
jury.) 

“Jury Instructions—First or Last?” by E. Barrett 
Prettyman. American Bar Association Journal. Oc- 
tober, 1960, p. 1066. (Jury instructions should be 
given at the beginning of a trial.) 





Index to Volume 44 


Under its new monthly publication 
schedule the final issue of this volume 
appears in May, and so the annual index 
will be found next month instead of in 
the April issue as in the past. 
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cs by the Senate and House of 
Representatives of the United States of America in 
Congress assembled, That the first day of May of each 
year is designated as Law Day, U.S.A. It is set aside 
as a special day of celebration by the American 
people in appreciaton of their liberties and the 
reaffirmation of their loyalty to the United States of 
America; of their rededication to the ideals of equality 
and justice under law in their relations with each 
other as well as with other nations; and for the 
cultivation of that respect for law that is so vital to 
the democratic way of life. 

The President of the United States is authorized 
and requested to issue a proclamation calling upon 
all public officials to display the flag of the United 
States on all Government buildings on such day and 
inviting the people of the United States to observe 
such day with suitable ceremonies and other 
appropriate ways, through public bodies and private 
organizations as well as in schools and other 


suitable places. 
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Nebraska and North Carolina Judicial 
Amendments Will Go to Voters 


The Nebraska Merit Plan for the selection 
of judges of the supreme court and the dis- 
trict courts was passed by the state legislature 
last month by an overwhelming majority of 
35 to 7. It will now go before the voters at 
the general election in November, .1962. 

Renewed at the State Conference on Judi- 
cial Selection and Court Administration last 
June (October, 1960, Journal, p. 105), the 
campaign for judicial selection reform is being 
sponsored by the Nebraska State Bar Associa- 
tion and has the unanimous support of the 
Nebraska District Judges Association. 

The combination elective-appointive plan is 
patterned alter the method endorsed by the 
American Judicature Society and the Ameri- 
can Bar Association. It provides for the estab- 
lishment of judicial nominating commissions, 
each of which would consist of a member of 
the supreme court, who would be appointed 
by the governor and serve as chairman, three 
lawyers appointed by the bar, and three lay- 
men appointed by the governor. There would 
be one state-wide commission to nominate the 
chief justice of the supreme court; and one 
for each of the supreme court judicial districts 
and one for the district court (trial 
court of general jurisdiction) judicial districts. 

Vacancies on the supreme and district 
court bench would be filled by the governor 


each of 


from a list of at least two nominees presented 
to him by the appropriate commission. If the 
governor failed to make an appointment from 
the list within 60 days, the appointment would 
be made by the chief justice or acting chief 
justice from the same list. 


At the next general election following a 
three year term and every six years thereafter, 
the judge would be required to submit his 
right to continue in office to the approval o1 
rejection of the electorate. In the case of the 
chief justice, the electorate of the entire state 
would vote and in the case of the other judges 
the electorate of the district 
was selected would vote. 


from which he 

An important provision opens the door to 
the non-partisan selection of the state’s entire 
judiciary by authorizing the legislature to 
extend the plan to such other courts as it 
may determine. 

A uniform court system for North Carolina 
with responsibility at the state level would 
be established by a proposed constitutional 
amendment passed by the state legislature last 
month. Containing some of the 1959 recom- 
mendations of the North Carolina Committee 
for Improved Courts (December, 1958, Jour 
nal, p. 133) and elements of both bills dis- 
cussed in the last issue of the Journal (p. 222), 
the proposal is the result of six years of effort 
by leaders of the bar and legislature. 

If approved by the voters, the amendment 
will require the General Assembly to establish 
uniform district courts throughout the state 
by January 1, 1971, at which time all presently 
existing inferior courts, including justice of 
the peace would be The 
supreme court (the appellate court of last re 
sort) and the superior court 


courts, abolished. 
(the trial court 
of general jurisdiction) would remain substan 
tially unchanged, while the district courts 
would be the only remaining trial courts of 
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Assembly. It could, however, delegate this 
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